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QUESTIONS(S) FROM COURT MEMBER; .-
,

/7;?C (> 1_ r
FOR: r / ../ /t:V ""I( 1

(NAME OF WITNESS)

2/

m:{l f {/

(PRINTED NAME OF COURT MEMBER)

,;; ~~ OF~Z::Mi'~R~

Objection by TC: cY~ (Yes) ~

Objection by DC: ~ (yes)@ .

p: APPELLATE EXHIBIT~'A. J ..

RECOGNIZED R _
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FOR: /,/Z
(NAME

QUESTIONS(S) F;ROM·COURT MEMBER
,

5b.!N/lit''!
OF WITNESS)

(PRINTED NAME OF COURT MEM.BER)

Objection by TC:

Objection by DC: (Yes)

AlAPPELLATE EXHIBIT~III
RECOGNIZED R. _

--
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QUESTIONSISl ~ROM COURT MEMB~B

(J+t.e j-f'§ IVI",,r T
FOR: ------,--:::---:-c---:-,--,--,------­

(NAME OF WITNESS)

&r1('~ t ~ ( J At;'!'; Vv;? t.- II 'r-t.-t->' by ,~} t- t-v'f-,.iF;} r

!

,
} 7r

,/ /

I

;.., " ~ J-rt- bv

(PRINTED NAME OF COlJRT ME~BER)

~.J?J?:;;.,~ ·-It:(fiC;2-17~--·--··
(SIGNATURE OF COURT MEMBtR)

Objection by TC:

Objection by DC:

(Yes) @
(Yes)~ ,.','

APPELLATE EXHiBITU\2t
AFj

RECOGNIZED R.
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******* QUESTIONS BY J'... COu""RT ME...'13ER *******

NlJ..ME OF WITNESS: --"-)-'-r:-----.::::.c.:--_"""S~0L:J..!::.,v::....·~£j,k/,~'/'f~x::.:..:::.....:.r _

QUESTIONS:

~...., -, ,.,,,.
.~::."- ....

. - ...;;-

£/t;..//~ V YiW/r;.{ r
··..;yrinted:NiID~{9:J:&;;;.iclJf:!r· r-Sembe::

Basi~ of Obje.ction:.~~~__~__~ ~~~~~~~ _

;.: . , '''''
. • ~; :' j' .",. ,

~ (Yes)
. ·~,k·.

. (Initia!5~J

.... - '.-,
.. '" '1.~ ""'..- ~-,

'.<::.....
': Basis' Of Obj;ect·ion: ~ _...:... ~------

Obj'Bcti"o'n by 'Defense' Counsel:'
~ '; "..

APPELLATE EXHIBIT _

p...? :
RECOGNIZED R. __
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Objection by TC:

QUESTJONSrS) FROM COURT MEMBER; _. -

FOR: _~U>~L=.~---=-X~O=L-O:::'::"-=-:- _
(NAME OF WITNESS)

ADi?RJt~---:--L avo,,~ts ~~;~~4=. ~+---

~~?T:...L1S..uD.J....-'<.?_-'--~ ~

® Apo --k --kSCq -p-b;"s: "b -\i.....! ayw.+s t-~L4,;-t;----

4~1\Jle"J "H~ ~D acw~Af~ 7 ~s a, d\,Mo.d~\>V0

~--\1-. ~ '\ITSJJ ~f ~ .... '7u{iOAl A. r-Uo& -1..". ·0404-

~ ~ l\P,ibL ILllJiQJ) C(;-ky; <N~+ ~<f CIlw:e:fr

:iN- JM Q t c1J/?

(PRiNTED NAME OF COURT ME~~ER)

RE OF COURT MEMBER)

(}jf (Yes) B-
Objection by DC: /l,v:L ~NO) ''''JIll~L/' APPELLATE EXHIBIT -lWU'1I

fr1( itlAVl4t (/7J...,~ APpRECOGNIZEDR._
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QUESTIONS (S) t;B0!1· COURl: .}:1EMBER

·CtJ /r;;!{OFOR :_~~L-::::-_.:::.j?T_-=-----,- _
(NAME OF W~TNESS)

o

I.

(PRiNTED NAME OF COURT ME~BER)

OF COURT MEMBER)

Objection by TC:

Objection by DC:

(Yes) M

(Yes) t9
.A APPELLATE EXHIBIT~U

RECOGNIZED R.
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QUESTTONS (S) :t;R0!1 tOUR?:~J.1EI13ER

$(\,~ '7 Q/\ .
? OR: ----=--,----,--=:--::-:::---,Ik"::c:-:-=-::-:----­

(NAME OF a~TNESS)

<§l--------------~-

Objection by TC:

Objection by DC:

(Yes)

(Yes)

0_ COURT MEMBER)

6)
t:3 APPELLATE EXHIBIT.-\\\

AJ RECOGNIZED R. -
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QUESTIONS BY A COURT MEMBER *******
,NAME OF WITNESS: f/zer

•
QUESTIONS:

/
Cc>It'~_:hb.., p

)

mcule yeP;./ Lo({zk Eo- tr :t!--Iu'<> I?d>+oP.9

3. we> /t SC?P to----I",rf tAke Tt,e :;:'0. if; 0 c e~
,the :rnfJ/t>-/elv!r Wf/ft; 1"J,~ :r::,Q.

.
CU'1d R~/vY~

Printed Name of Member

Objection by Trial Counsel:

Basis of Objection: _

(InitialS~)Objection by Defense Counsel:

13Ljrr<'J
~~\ L C l!Q0l..\ -Basis of Obj ection: --'- ----':J"'l'r-P"'v,'--~=

. "APPELLATE EXHIBIT -XJ,al\ -
RECOGNIZED R. _

1'.PF
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QYESTIONS(S) F;ROMCOUR~MEMBER

FOR: d~1 Pii6 2,~
(NAME OF WITNESS)

(PRINTED NAME OF COURT ME~BER)

#/~~). .
(SIGNATURE OF COURT MEMBER)

~(Yes) B
/Je (Yes) @

Objection by TC:

Objection by DC:

. A APPELLATE EXHIBIT."

RECOGN/?ED R.-
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QUESTIONS(Sl FROM COURT MEMBER,

FOR: f/Htv-r
(NAME OF WITNESS)

/

Objection by TC:

Objection by DC:

(PRINTED NAME OF COURT ME~BER)

(Yes)

(Yes)

APPELLATE EXHIBIT.,

RECOGNIZED R.
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QUESTJONSrS) ~ROM COURT MEMB~B

FOR: ~ y\~
(NAME oF1iiT~

(PRINTED NAME OF COURT MEMBER)

(Yes)~ \1,1.1116C7 APPELLATE EXHIBIT~~, ,

AP RECOGNIZED R.

5l!fV(yes)~
fJth

Objection by TC:

Objection by DC:
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QUESTIONS (S) F;F0!1 COURT MEMBf;.B

FOR : ----:-:-~f/;:_:/=-'pn~tr~'==:;;-;- _
(NAME OF WITNESS)

IJiJ Pi!1.)H1?/! ?-/?7vV- -rAe-- ht?!Aj?
Of 0. f t-tr ",f1-:

/

(PRINTED NAME OF COURT ME~3ER)

(SIGNATURE~URT MEMBER)

Objection by TC:

Objection by DC:

(Yes)

(Yes)

~.

@ APPELLATE EXHIBIT_VIII
APPE) RECOGNIZED R. -
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QUESTIONS (S) E;R.0!1· tOUR,'J:JjEMBER

FOR: 1'1l~. ;(?
(NAME OF W~TNESS)

(Yes)

Objection by TC:

Objection by DC:

(PRINTED NAME OF COURT ME~3ER)

,; ~~MEMBER)
(Yes)

APPELLATE EXHIBIT XXX 1)(
APj RECOGNIZED R.
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QUESTJONSISl ~ROMCOURT MEMBF,B

FOR :--,~,--,I,-=-;_".:...;?,-Y _
(NAME OF WITNESS)

Objection by Te:

Objection by DC:



10599

QUESTTONS(S) FROM COURT MEMBER,--: . -._--....•.

FOR: ~~ '",&\

(NAME OF W~£:>S)

®---~-------------

(Yes)-Objection by TC:

Objection by DC:

_f{
.."...-,

([NoD

(Yes}~
APPELLATE EXHIBIT XL "
RECOGNIZED R.
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(NAME OF WITNESS)

"RrN:ED ":;2"
~GNATURE OF COURT MEMBER)

APPELLATE EXHIBIT .xL. ,
APPELL RECOGNIZED R. _

;9fff (Yes) ~

~Yes)AQ

Objection by TC:

Objection by DC:
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QUESTIONS(S) FROM COURT MEMBER
; . -

FOR: --:-"?>_'fC--::-.-,-_\Yc-::-1=«;=+0=-::-,-,--- _
(NAME OF WITNESS)

(PRINTED NAME OF COURT ME~BER)

Cd/I j3,: t&J;4,:"2~,~"~~._,,
, (SIGNATURE OF COURT MEMBER)

(Yes) li9
(Yes)~

APPEL APPELLATE EXHIBITA '"

Objection by TC:

Objection by DC:

RECOGNIZED R. _
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QUESTIONS (S) E;R0!1 COURT «!:1EMBER

COURT MEMBER)

Objection by TC:

Objection by DC:

(Yes) e
(Yes) @

< APPELLATE EXHIBIT .1J.,v
RECOGNIZED R.
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QUESTIONS (S) E;R0l1· COUR'J:}lEMi3ER

FOR; _K_-=-~_-..C~,--'<:A.-=--=-'A2-__
(NAME OF WITNESS)

0-----------------

APPELLATE EXHIBIT~LV
AP?E RECOGNIZED R.

~(Yes)&a (Yes)~

Objection by TC:

Objection by DC:
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******* QUESTIONS BY A COURT MEMBER *******

NAME OF WI TNESS: -"'-S'Lf~C'---!Lf..L/,,-I'l./--t;~w'~ ~__~__~ _

QUESTIONS:

blou)"c .',0/'1 fAt' ffj C P .P
wovkt (/4!U /710(/(17;':',:?:'0/

,>

1.

i

.~, IF }l0v eeL,? R(I"'1('tvI!J(-'y w!,C'Y'e C<.nd' (.,./.4".,,1'- Sift' o~

>hel/ Ct:<.S./I1y· thevf ?t/C'r( {..(/hjt CUf/1 yOV' r7,? t f?t:J"'?rlo//.J'(".

vl.ey( 1/0l/Y (7 14er Ra.rn rn(rnt!!tJY.f tVeRe

( ,~

)/1/(/1/ n C OJ fA/'er r'/ t it:. r<S (' D ,C. , r-:.? .-:.L

Printed Name of Member

Objection by Trial Counsel: (Ini.tialS~~YeS)
Basis of Objection: _

Objection by Defense Counsel: ~ (Yes)

Basis of Objection: _

APPELLATE EXHIBIT XLV'
RECOGNIZED R.
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******* Qu""ESTIONS BY A COURT MEMBER *******

Nl"_~ OF WITNESS: ~~'i-C""-ll-f...I.J/h~J.f--10c4C/=-- _

QUESTIONS:

-:; f}S yOv' Err/t'Y

i~c f(t>t:JM

Printed Name of Member

Objection by Trial Counsel: (Initial~)8 (Yes)

Basis of Objection: _

~-Obj--Ecticm by Defens-e- Counsel: (Yes)

.Basis of Objection: -~- _

APPELLATE EXHIBITXl-VI I
RECOGNIZED R.
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QUESTIONSrS) ~ROMCOURT MEMB~B

FaR : ~$--L'=-t-,,-'~"..,..::,I.=ti\1:..=:fJ'-::-:-:-- _
(NAME OF WITNESS)

Objection by TC:

Objection by DC:

(PRINTED NAME OF COURT MEMBER)

/ ~ / ~" /J c;:2c:,,,_---
.:.~jl vV·~t---__~ _i!"?

(SIGNATURE_Q~URT MEMBER)

~~es)~

~~ (Yes)~

APPELLATE EXHIBIT Jl.vn\
A

RECOGNIZED R. __
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QUESTrONS(Sl FROM·COURT MEMBEB,

FOR: ~~....L.!.~t=--·--Ll..!....1-=.:./f),..:.-141_· _
(NAME OF WITNESS)

I

Objection by TC:

Objection by DC:

RECOGNIZED R. _
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OFFICE OF THE CLERK OF COURT
US ARMY JUDICIARY

ARLINGTON, VIRGINIA 22203-1837

THE RECORD OF TRIAL HAS BEEN REVIEWED FOR RELEASE UNDER THE

PROVISIONS OF THE FREEDOM OF INFORMATION ACT. THE DOCUMENT[S]

DESCRIBED AS FOLLOWS HAVE BEEN REMOVED FROM THIS COPY OF

THE RECORD BECAUSE THE RELEASE WOULD BE IN VIOLATION OF THE DOD

FREEDOM OF INFORMATION ACT PROGRAM, DOD 5400.7-R, EXEMPTION

(b) (6) 5 U.S.C. 552(b)6):

Exhibit

Not Suitable for the Photocopier
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QUESTIONSISl FROM COURT MEMBEB,

FOR: 1jJ~ jl/tJc ttJ
(NAME OF WITNESS)

I

(PRINTED NAME OF COuKT ME~BER)

~'\ f; ~<t, ..
./ {/ /,:(.7
.:~;' '1t.---~ . ~~"'~' ..:.~--,.

(SIGNATURE O~MEMiER)

Objection by TC: ~es) ~.-

Objection by DC: ~ (Yes) G:>
. APPELLATE EXHIBIT .L:t.

RECOGNIZED R. _
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QUESTTONS (S) FR0!1 COURT ""l1EM:i3ER
r

FOR : _<{.L-'r"i,,-.--"k«--JL.<([)=c...-M::.=- _
(NAME OF WITNESS)

c; tNn ;.$ /':::(1/1""-'"

.lE!",y~ ~" .."'-./
fi,.t.tP Pt ':re, ~.J?

(PRINTED NAME OF COURT ME~?ER)

Objection by TC:

Objection by DC:

(Yes)

(Yes)

~dil(;ttte~

./2
~PPELL~TEEXHIBIT LII

. RECOGNIZED R.
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QUESTJONSISl FROM COURT MEMBEB,

FOR: _J"----Ll.,.::t_,----':c}-:-c~' .:....:!~2..7:.....(?':::-,----- _
(NAME OF WITNESS)

tJ() on J/

Objection by TC:

Objection by DC:

(PRINTED N~ME OF COurtT ME~BER)

(Yes) ~

(Yes) @ ,
APPELLATE EXHIBITI.JjI

APi
RECOGNIZED R. _
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******* QUESTIONS BY A COCJRT MEMBER ***'****

Nll.ME OF WITNESS: .~eL
~-'---"'---'---'-'-'--"'-'--------------

QUESTIONS:

{"VI '14 )lev lIuVJ d lJJV eXpt;!?<!~1 /;1 } neAt's II/?(..-' ?"''9
tj,( Elc< Ii !.-If'! t./Ct.c.f I~c. f .,[fFC .ctet:-./Ctv-T Ce;.fJ"nr/

rt"'fr:; ...I$M Ii:
---'---C;::;;.._~

Printed Name of Member

Objection by Trial Counsel:

~#-,/ :: --~
Signature of Member

(InitialS~~(Yes)
Basis of Objection: _

(I:litials_~.J (Yes)

Basis of Obj ection: ~ _,-----~-

APPELLATE EXHIBIT 1.\V
RECOGNIZED R.
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QUESTIONS (S) F;F-0l1 tOUR!: J:lEMBER

?OR:5rc /f19 /(7
(N.o,ME O~ WL,NESS)

OF CQURT MEMBER)

Objection by TC:

Objection by DC:

SIGNATURE

.U(Yes)~.

~. (,e,)~
AD APPELLATE EXHIBIT LV

RECOGNIZED R.
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QUESTJONSrS) SROM COURT MEMBF,B

I . / /

. 7

(PRINTED NAME OF COurtT ME~BER)

(SIGNATURE O~RT M~MBER)

Objection by TC:

Objection by DC:

(Yes)

(Yes)
APPELLATE EXHIBIT _L'v I

1 RECOGNIZED R.A .... ';, __
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QUEST·TONS (S) :t;RO!1 tOUR'J:' ..k1EMBER

FOR: S/C e@/g//~C{
-cUAME OF WITNESS)

/. -

(PRl.NTED NAME OF COURT M.r..MBER)

Objection by TC:

Objection by DC:

:?it!! (Ye s) eJ;;)2 -

~ (Yes) ~ APPEllATE EXHIBITL.Vlf

RECOGNIZED R.
A
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QUESTIONS(S) F;ROMCOURT MEMBER
,

FOR : _~:=JPLC=--"g,-:,,{A~n-!-!:o,p.t,::-,!::,-::i.,-- _
(NAME OF WITNESS)

(PRIN~ NAME OF COURT MEMBER)
/0/

Objection by TC:

Objection by DC:
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QUESTIONS (S 1 E;RD!1 COUR'I'.l1EMEER

FOR: f'/C 6A/;,,/6/(
(NAME OF WITNESS)

(PRINTED NAME OF COURT ME~BER)

Objection by TC:

Objection by DC: (Yes)

:::::=----
OF COURT MEMBER)

No

APPELLATE EXHIBITk\X
RECOGNIZED R. __
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UNITED STATES

v.

WERST, Shane,
SSG, U.S. Army, .
Headquarters and Headquarters Company,
4th Infantry Division,
Fort Hood, Texas 76544

)
)
)
)
)
)
)
)
)

MOTION TO DISMISS

25 May 2005

Relief Sought

lAW R.C.M. 917 the Defense respectfully requests that the court dismiss Charge
I, and the specification thereunder. Pleadings in military practice are in the nature of an
information and may, subject to some limitations, be amended at any time prior to
findings, if the accused is not prejudiced. See David A. Schlueter, Military Criminal
Justice, Section 6-1 (B)(2). Before arraignment, minor changes may be made by
anyone, except the Article 32 officer, who has acted upon or forwarded the charges. Id.
Citing cases therein.

After arraignment, the military judge must approve the changes, and he may do
so only if a substantial right of the accused is not prejudiced. RCM 603(C).
Amendments are normally not used to cure minor deficiencies. United States v. Loving,
41 MJ 213 (CMF 1994)(changing information concerning employer of murder victim
was minor change; focus was on identification of victim not the employer).

Thus, where the government alleges a charge that the accused killed a certain
person, the government is bound by proving that charge and it constitutes a major
variance or amendment to the charge.

Here, SSGT Werst was charged with the premeditated rnurder of one Nasser
Ismail. The government has not put f()rw?rd any evidence that Mr. Ismail was, in fact,
murdered. A motion for a finding of not-guilty is, thus, ripe and meritorious. To
substitute "an unknown Iraqi male" for "N~sser Ismail" would constitute a major
amendment. Loving, 41 MJ 213; see also United States v. Moreno, 46 MJ 216 (1997).

,. r: ;-'

Allowing a variance or amendment that includes "an unknown Iraqi male" would
virtually expand the number of individuals he would be accused of the premeditated
murder of to literally millions. Even if the court rejects this argument, the accused was
prejudiced in defending against the murder of Nasser Ismail in that the Government
introduced evidence of another killing, on the same night, in the same village, within 30
minutes of the alleged death of on Nasser Ismail by US forces.

APPELLATE EXHIBIT~
RECOGNIZED R.
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Motion to Dismiss -- U.S. v. Werst

Thus an amendment to the cham!; would be major and prejudice the Accused
and should not be allowed. The Government has failed to prove the death of one
"Nasser Ismail" and thus grounds for a motion for a finding of not guilty under R.C.M.
917 should be granted.

ark A. Santos
CPT, JA
Defense Counsel

David P. Sheldon
Civilian Defense Counsel

MA K A. SANTOS
;CP ,JA
Defense Counsel
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OUESTIONS (S) F;R0!1· COURT ...11EMBER

,
FOR: §'f(/ /// c'((

(NAME OF WITNESS)

:/d r·1d~ .y7~P

?J;11lJi-?fit tdVr 1 ,.,~

~£~ :i:Jij;':f i£~f

(PRINTED NAME OF COURT MEMBER)

SIGNATURE OF COURT MEMBER)

Objection by TC:

Objection by DC:

(Yes)

(Yes)

APPELLATE EXHIBIT~\

APPELL RECOGNIZED R.
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******* QUESTIONS BY l'_ COG-:?T ML'SER

NlI.ME OF WITNESS:

... : .
. . ~. ~ .. - -~ .

QUESTIONS:

~ ~-0 ~~ :trJ- ~,~. c;U:o\J.~V\

~. ;-

.. -
__ ..... _ . __ ,,_ . .,---,00-.• -,,--'-.~~~~-"--~-.-.:::--~--~=~".-....~_~~~-~~-

... ""<

Basi,~ . Q·f Ob-je_ction:.=i,,-~_~~~ ~_~=-'O';-~=-' _

(Yes)

APPELLATE EXHIBIT.u"
F~

RECOGNIZED R.
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QUESTIONS IS) FROM COURT MEMBER
; --

FOR : --:.S:::..S~G-,--"Jl.CLL11*~'~",,:.r'-::-c-c_-:-:- -
(NAME OF WITNESS)

'r(;uc<J . / tt1Jf I-!f? (,7 J (" i "" t ~t' ~~·GiJ
'1111'

--------,---~-,------,--,---,-,-,--------

1.. W('.Y'f y",u 11 f e<..)! ft'mf',( Ii?' ;:-1/11 W;'u/ tP/-' r/:tt:!'
F('flVlT tP E fl;( JI~",(C ancJ r6t' Gn fr;v 9rt T~:;rii:f'T~t'"
!hu!f'.
:3.. when thecccm /k tvcd /.( n r U'?I/t' ,,-f Fy(?y'Y1 the'

f!dPVS"& . WO'(' t:ht'y 'rC<..kC'1I fl/C't OI/t ,f(~ 7'1,(" }J,*"St' t:>Y'

0(./ t !Ide Tlte £i?TYI; (;l1f(' 7f? 1'b t' vare!.
Lj. flea }I&V" khi1fw.;,ztk tMu WCi..( £nf ~rt;ey Ef/lb-t

flPt'nt .' In t4t frO-Yo! cp7h"Y. t4c.n Wht'Yr' YcP(./V.h'Oe'C<.M:t'h Z
s:: hE: );1QUw('re :r1-1 ("\Ii'" ct'Jr']ft:l.ek cujf-r .>s(;. U/t"rff FytPM

tAt entytJ e-e fe a.nJ c"C/lcI Sfe &1/ r{(" /leu?,,! ana.(
8R.rn {Defilement aJ r4i'" o!czt?y wlll,l ('cvle/)/<?u /1<:> 1:7;-:11
J/(:) . . ol/r oFi#:i( /I"",vu ()(.r]e/ I n?t7e..Jr-J -r~( Cf mm. ?
b. 'n toi flC7W' . Ill!? f t"(!<..y F/Ie

Opjection by TC:~ (Yes)

Objection by DC: ~ (Ye~
~-_. - -------:--- APPELLATE EXHIBITlIt\ \

:1\: 5" G\CI'\+(.c..~ RECOGNIZEDR._
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QUESTJONSISl FROM COURT MEMBEB,

FOR: ----="'c--4_?_ifr'_·'_il_,--,/_/'--,Y_,--,'j'- _
(NAME OF WITNESS)

Objection by TC:

Objection by DC:

(Yes) B
(Yes) e

. APPEl APPELLATE EXHIBITl.Jl1~
RECOGNIZED R.-
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QUESTJONS(Sl FROM COURT MEMBF,B,

~ ~ ~ HdL's;
(NAM~ OF WITNESS)

FOR,-:-''=-::'=-=-!=''===''- ....J

, . (1
w,r~.

MEMBER)(SIGNATURE OF COURT

(PRINTED NAME OF COURT ME;BER)
')

Objection by TC,

Objection by DC,
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OUESTIONS (S) FR0l1' COURT MEMBER
) --

FOR: :;~G- !!tic!
(NAME OF WITNESS)

/ .

•
tJE ,t4 (

1. Die) a.ny C'F 'YtJU't/
r~t' f!(JIvJr COn p,p",..,d

(PRINTED NAME OF

Objection by TC:

Objection by DC: ~ (Yes)~ , \ ""'~\
. . APPELLATE EXHIBIT W:\

APP RECOGNIZED R._
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QUESTIONSrS) FROM-COURT MEMBER
) _. -

FOR: ---:-c"-S",,So:-G~u:;-:-:~=l\=-\'::,:::-::-:S::-:--_~_
(NAME OF WITNESS)

\

()- --&itJ
\.M..'"\:'

Jf-----

---,-----'-'-.'V\M1 ~J
(PRINTED NAME OF COURT ME;ffiER)

cfi0) -­

~
~PE' APPELLATE EXHIBIT~~

RECOGNIZED R.

Objection by TC:

Objection by DC:

~ (Yes)

(Yes)

(SIGNAl EMBER)
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OUESTIONSIS) ~ROM COURT MEMB~B

FOR : ~'---,'?c....:6:-,,----.:!.-}..."..1/..!.-J.'....:),-'"'J:-- _

(NAME OF WITNESS)

t? --I- €A II 7 J"~ df,c ttl /Il t ~ jJ . t!'J t- Tt~)1/ , / r At,- l'

(PRINTED NAME OF COURT ME~3ER)

Objection by TC:

Objection by DC:

(Yes)

(Yes)~ APPELLATE EXHIBITUi\\\
1'. RECOGNIZED R. _
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QUESTIONS IS) F;ROMCOURT MEMBEE

FOR: ----->LS.=-s-=--C--L!&'"'-:'d::'-t"JL...----,----- _
(NAME OF WITNESS)

lei

s:r{t:f%t/E/I/
(PRINTED NAME OF COURT MEr,jBERJ.

~- 2 -

Objection by TC:

Objection by DC: ~PPELLATEEXHIBI~~
RECOGNIZED R.
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QUEsrIONSIS) FROM'tOURT MEMBER
) _. -

t, J)r'd '-1e~ Mo1<+ftt. A++CLC-~!p~ ~ ih'M1tw< ;M~j,
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Z, 1)~' _tVVT ~rl VOIce ~d~ c-mce(n~ ~mc{'~
1'14'r:6 10:r1/ pn# +0 J.e.(?o..r~!"S +Ne ~6.e. '(

s;
.:'
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(Yes) (r,NQ,)-'Objection by TC:

Objection by DC: (Yes) ,0
~ APp

ELLATE EXHIBIT~"
. APi RECOGNIZED R. A-
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QUESTJONS(S) ~ROM COURT MEMB~R

Sj?- !..4..-;/
(NAME OF WITNESS)

r r .

(SIGNATURE ~~trURT M~MBER)

(PRINTED NAME OF COURT MEMBER)
.4 .

4t/~ t? !J..:'~'---

Objection by TC:

Objection by DC:

(Yes) deY
(Yes)~ .

APPELLATE EXHIBIT l.ltl.
RECOGNIZED R. _
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QUESTIONsrSl ~ROMtOURT MEMB~B

o VM ~ :S:fo-~{ Mo4 oJ,~ -fa \J t.J tJUMJJ
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----:-==M,[\:) f) wf,J
(PR~NTED NAME OF COURT ME~£ER)

" ("GN~J~~M<RI

Objection by TC:

Objection by DC:

~(Yes) €
~. (Yes) C'\ I 'I~.I

~PPELLATE EXHIBIT~ ,

RECOGNIZED R.
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. T ." MEMBERF:RD!1 COUR~_._ .QUESTIONS (S) ,_
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. . b TC:Objectlon y

.. , by DC:ObjeC'uon
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QUESTIONS ( S) E;RO!~ tOUR,'J:.J.1EMBER

FOR: -"",SC-'=.{;~(;..~WI"",/.~P.;.J.~~·L(/~ _
(NAME OF WITNESS)

I..

Objection by TC:

Objection by DC:

~/+:Cfpw~,q·
(PRINTED NAME QF COURT MEMBER)

,(~tz:.__ .'-0/
(S~i QF COURT MEMBER) .~.

(yes)@

(Yes) W .
~APPELLATE EXHIBIT~IV

. RECOGNIZED R. _
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QUESTTONSrS) FROM COURT MEMB~B,

5~& Vv ftz'r:e-
(NAME OF WITNESS)

(PRINTED NAME OF COURT ME~BER)

(S~~~ MEMBER)

Objection by TC:

Objection by DC: (Yes)

AP; APPELLATE EXHIBIT LYJ:{
RECOGNIZED R.
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OFFICE OF THE CLERK OF COURT
US ARMY JUDICIARY

ARLINGTON, VIRGINIA 22203-1837

THE RECORD OF TRIAL HAS BEEN REVIEWED FOR RELEASE UNDER THE

PROVISIONS OF THE FREEDOM OF INFORMATION ACT. THE DOCUMENT[S]

DESCRIBED AS FOLLOWS HAVE BEEN REMOVED FROM THIS COpy OF

THE RECORD BECAUSE THE RELEASE WOULD BE IN VIOLATION OF THE DOD

FREEDOM OF INFORMATION ACT PROGRAM, DOD 5400.7-R, EXEMPTION

(b) (6) 5 U.S.C. 552 (b)6):

Exhibit

Not Suitable for the Photocopier
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QUESTIONS (S) E;R0l1 COUR,'J:'.J.1EMBER

FOR: SSG- ~yS/
(NAME OF WITNESS)

2.. U/Cc<

OF tt,t'

'3 I ?VCL ( lEe '{7(w", ... 1 q5c.clo/· YdV PV-- tfu
"ttjui:; fu.l.,." •

•

Objection by TC:

Objection by DC:

-.
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UNITED STATES

v.

Werst, Shane Allen
SSG, U.S. ARMY, !

Headquarters and Headquarters Company,
Special Troops Battalion
Support Brigade, 4th Infantry Division
(Mechanized),
Fort Hood, Texas 76544

)
)
)
)
)
)
)
)
)
)
)

FINDINGS WORKSHEET

26 May 2005

[NOTE: After the court members have reached their [mdings, the President shall strike
out all inapplicable language. After the Military Judge has reviewed the worksheet, the
President will announce the findings by reading the remaining language. The President
will not read the items in bold print.]

SSG Shane Allen Werst, this court-martial finds you:

I.~Ull AcqUi~1 or Full nviction

Of a\.Charges an\.Specificatl ns:

II.~Findi~

CHARGE I:

Of-Charge I and its Specification:

"

ord(s) and figure( : Not Guilty
word(s) and figure )]: Guilty

Of e excepted [wo (s)] [figure(s)]
Oftli substituted [wo des)] [figure(s)]
Of C e I: Gttilt)<

Ofthe Speci cation of Charg I: Guilty except for

figure(s)] "---\-------r---=-- --:'r--:-::--~-__+_------'r__,"
Substituting the fore the [word( ] [figure(s)] [word
"

Or

APPELLATE EXHIBIT \-lXV",
RECOGNIZED R.
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L sser Included Offense for the pecification of Charge

i
Ifyo find the accused not guilty 0

offens of Unpremeditated Murder,
remeditated Murder b guilty of the lesser included
ad the following langua :

Ofthe Spe °ficatiou of Charge I: Not Guil ,but Guilty of the lesser in luded offense of
Unpremedita: ed Murder.

Of Charge I: "8rliitv-

Or

"

Of the Specification of harge I: Guilty except for ill [word(s)] [figure(s)] [wor

figure(s)] "-----:---=---:-~--:-:-:_::_:c=_______=_~:__--:-:-*___:_=_______=__:_:_--------'c__--,"
Substituting therefore the [
"

o the excepted [word(s)] [figur s)] [word(s) and figure(s)]: Not Guilty
Oft e substituted [word(s)] [figur s)] [word(s) and figure(s)]: Guilty
OfC ge I: Not Guilty, but Guilty the lesser included offens of unpremeditated murder.

d

CHARGE

Of Charge II an its Specification:

Or

By Exceptions and bstitutions

"

Of the Specification of C arge II: Guilty except for the [ ord(s)] [figure(s)] [word(s)

figure(s)] "---:--:----=---=--":---:-:-:-:-=--:-:-:-:---:-:-,------'r=,-----:-:-:------'<--'''
Substituting therefore the [w des)] [figure(s)] [word(s) and 19ure(s)]
"

Of the excepted [word(s)] [figure ] [word(s) and figure(s)]: No Guilty
Of the substituted [word(s)] [figure ] [word(s) and figure(s)]: G °ty

Of Charge II: Guilty

(president's signa

2
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QUESTIONS IS) FROM'COURT MEMBF,B

FOR :-,=:,".o.:.r=-,Jl;~U=tl,'CLV}~/&,=,'~,....,....,-- _
(NAME OF WITNESS)

) .

T

(PRINTED NAM~ OF COURT MEMBER)

MEMBER)

(No)

Objection by TC:

Objection by DC:

(Yes)

(Yes)

(No)

APPELLATE EXHIBIT~\l
APPE

RECOGNIZED R. _
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QUESTIONSrS) FROM COURT MEMB~B,

jl ~" /
FOR: -.L'--'r_v_-CC,/_7ic.:'t---=;v;"-'.(1,_y_r_,-----__,-----_

(NAME OF WITNESS)

?£Itfl V!UIIf" If
(PRINTE£ NAME OF COURT ME~ER)

:~~: -

Objection by TC:

Objection by DC:

(Yes)

(Yes)

(No)

(No APPELLATE EXHIBIT L1Yv
RECOGNIZED ~~R.-
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QUESTIONSrS) F;ROl1 COURT MEMBEB

s;
.:.

(SIGNATURE OF COURT MEM~ER)

Objection by TC:

Objection by DC:

(Yes)

(Yes)

(No)

(NO)

APPELLATE EXHIBIT~
1 RECOGNIZED R.
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QUESTIONS(S) ~ROM COURT MEMBEB

'sir; /I.' ll· ,'LFOR: _-=-=::-:-_~'~'C!..!..'£..7~ _
(NAME OF WITNESS)

I

Objection by TC:

Objection by DC:

0-ouA- \\..tfOYW (y~

me-=> 6e.-~

(SIGNATURE OF COURT MEMBER)

(Yes) (No)

(Yes) (NO)

.A: APPELLATE EXHIBIT~lI'
RECOGNIZED R. _
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QUESTIONS{S) FROM COURT MEMBER,
,

FOR :-:...-t!<:-·~_?~~_'?"_il_t-~II _
(NAME OF WITNESS)

/lp'''''''7
II&IV did 5t?VMT ~~7pettv.~

~rf-11iPw+crlYo'fe :

(~RINQit11~~uRT MEM.BER)

(SIGNATURE OF COURT MEMBER)

(No)

Objection by TC:

Objection by DC:

(Yes)

(Yes)

(No)

APPELLATE EXHIBIT~"
.APPELl RECOGNIZED R.
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QUESTIONS(S) F.ROM COURT MEMBE~,

FOR: _Lf_>:-::ft:=-t_,=-=-"~-,:1-=t=-,w~1'\~V.,..r,----' ' _
(NAME OF WITNESS)

¥Ji'Gi~ OF COURT MEMBER)

(PRINTED NAME" OF COURT MEM.BER)

~:;¢~:~~A'~:L "--_..__..

Objection by TC: (Yes) (No)

(No)Objection by DC: (Yes)

loW'"
APPE APPELLATE EXHIBIT -

RECOGNIZED R. _
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FOR: /;ec
(N.'\!1E OF

QUESTTONS (S) E;RO!1 tOUR'r<JIEMBER

Objection by TC:

Objection by DC:

(PRINTED NAME OF COURT MEMBER)

(Yes) (No)

(Yes) (No)

< An APPELLATE EXHIB),.11-1..~
RECOGNIZED R._
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QUESTIONS (S) :F;RDI1· COU"}: .. J:1EMBER

?OR : ---"'?ZL!5-{C-"-----=-e-!.#,OL.<w=t!~;;;::....::C~(_
(NAME OF WITNESS)

d> e-/: ;:1.-4 j) 12:u. I'e if
(PRINTED NAME OF COURT MEMBER)

'1 ~RT'~)
Objection by TC:

Objection by DC:

(Yes) (No)

(Yes) (No)

Ai APPELLATE EXHIBITLXX~'"
RECOGNIZED R.
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QUESTTONS(S) :;;1'<011 COUR'r.t1EMBER

FOR: fee ~fP/~?t:?
(NAME OF WITNESS)

Objection by TC:

Objection by DC:

(Yes) (No)

(Yes) (No)

APPELLATE EXHIBI,'-"ll\III
RECOGNIZED R. _
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In the specification of Charge I, the accused is charged with the offense of premeditated
murder in violation of Article 118 of the Uniform Code ofMilitary Justice. In order to
find the accused guilty of this offense, you must be convinced by legal and competent
evidence beyond reasonable doubt:

(1) That Naser Ismail is dead;

(2) That his death resulted from the act of the accused by shooting him with a rifle at or
near Balad, Iraq on or about 3 January 2004;

(3) That the killing ofNaser Ismail by the accused was unlawful; and

(4) That, at the time of the killing, the accused had a premeditated design to kill Naser
Ismail.

The killing of a human being is unlawful when done without legal justification or excuse.
"Premeditated design to kill" means the formation of a specific intent to kill and
consideration of the act intended to bring about death. The "premeditated design to kill"
does not have to exist for any measurable or particular length of time. The only
requirement is that it must precede the killing.

The court is further advised that the offense of unpremeditated murder is a lesser included
offense of the offense set forth in the specification of Charge 1. When you vote, ifyou
find the accused not guilty of the offense charged, that is premeditated murder, then you
should consider the lesser included offense of unpremeditated murder, also in violation of
Article 118, UCMJ. In order to find the accused guilty of this lesser offense, you must be
convinced by legal and competent evidence beyond reasonable doubt:

(1) That Naser Ismail is dead;

(2) That his death resulted from the act of the accused by shooting him with a rifle at or
near Balad, Iraq on or about 3 January 2004;

(3) That the killing ofNaser Ismail by the accused was unlawful; and

(4) That, at the time of the killing, the accused had the intent to kill or inflict great bodily
harm upon Naser Ismail.

The intent to kill or inflict great bodily harm may be proved by circumstantial evidence,
that is, by facts or circumstances from which you may reasonably infer the existence of
such an intent. Thus, it may be inferred that a person intends the natural and probable
results of an act he purposely does. Therefore, if a person does an intentional act which is
likely to result in death or great bodily harm, it may be inferred that he intended to inflict
death or great bodily harm. The drawing of this inference is not required.

"Great bodily harm" means serious bodily injury. "Great bodily harm" does not mean
minor injuries, such as a black eye or bloody nose, but does mean fractured or dislocated

\.~UV1n
APPELLATE EXHIBIT - '6'1
RECOGNIZED R. _
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bones, deep cuts, tom parts ofthe body, serious damage to internal organs, and other
serious bodily injuries.

The evidence has raised the issue of defense of another in relation to the offense of
unpremeditated murder and the lesser included offense ofunpremeditated murder.

Defense of another is a complete defense to the offenses ofpremeditated murder and the
lesser included offense of unpremeditated murder.

A person may use force in defense of another only if that other person could have
lawfully used such force in defense ofhimself under the same circumstances. Therefore,
if PFC Stewart was also an aggressor, intentionally provoked an attack, or a mutual
combatant then the accused could not lawfully use force in his behalf regardless of the
accused's understanding of the situation.

For defense of another to exist, the accused must have had a reasonable beliefthat death
or grievous bodily harm was about to be inflicted on the person defended, and, the·
accused must have actually believed that the force he used was necessary to protect that
person. fu other words, defense of another has two parts. First, the accused must have
had a reasonable belief that death or grievous bodily harm was about to be inflicted on
PFC Stewart. The test here is whether, under the same facts and circumstances, a
reasonably prudent person, faced with the same situation, would have believed that death
or grievous bodily harm was about to be inflicted. Second, the accused must have
actually believed that the amount of force he used was necessary to protect against death
or grievous bodily harm. To determine the accused's actual belief as to the amount of
force necessary, you must view the situation through the eyes of the accused. fu addition
to what was known to the accused at the time, you should consider all the applicable
evidence presented in determining his actual belief as to the amount of force necessary to
protect PFC Stewart.

The burden is on the prosecution to establish the guilt ofthe accused. Unless you are
satisfied beyond a reasonable doubt that the accused did not act in defense of another,
you must acquit the accused of the offense ofpremeditated murder and the lesser
included offense of unpremeditated murder.

The evidence has raised the issue of self-defense in relation to the offense of
premeditated murderand the lesser included offense ofunpremeditated murder.

Self-defense is a complete defense to the offenses ofpremeditated murder and
unpremeditated murder.

For self-defense to exist, the accused must have had a reasonable apprehension that death
or grievous bodily harm was about to be inflicted on himself and he must have actually
believed that the force he used was necessary to prevent death or grievous bodily harm.

fu other words, self-defense has two parts. First, the accused must have had a reasonable
belief that death or grievous bodily harm was about to be inflicted on himself. The test
here is whether, under the same facts and circumstances present in this case, an ordinary
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prudent adult person faced with the same situation would have believed that there were
grounds to fear immediate death or serious bodily harm. Second, the accused must have
actually believed that the amount of force he used was required to protect against death or
serious bodily harm. To determine the accused's actual belief as to the amount of force
which was necessary, you must look at the situation through the eyes ofthe accused. In
addition to what was known to the accused at the time, you should consider all the
applicable evidence presented in determining his actual belief as to the amount of force
necessary to protect PFC Stewart.

The burden is on the prosecution to establish the guilt ofthe accused. Unless you are
satisfied beyond a reasonable doubt that the accused did not act in defense of another,
you must acquit the accused of the offense of premeditated murder and the lesser
included offense of unpremeditated murder.

The prosecution's burden ofproofto establish the guilt of the accused not only applies to
the elements of the offense ofpremeditated murder and the lesser included offense of
unpremeditated murder, but also to the issue of self-defense. In order to find the accused
guilty you must be convinced beyond a reasonable doubt that the accused did not act in
self-defense.

The accused, under pressure of a fast moving situation or immediate attack, is not
required to pause at his peril to evaluate the degree of danger or the amount of force
necessary to protect himself or another soldier. In deciding the issue of self defense and
defense of another, you must give careful consideration to the violence and rapidity, if
any, involved in the incident.

In the specification of Charge II, the accused is charged with the offense of obstructing
justice in violation ofArticle 134 of the Uniform Code of Military Justice. In order to
find the accused guilty of this offense, you must be convinced by legal and competent
evidence beyond reasonable doubt:

(1) That at or near Balad, Iraq, on or about 3 January 2004, the accused wrongfully did a
certain act, that is, directed PFC Nathan Stewart and SPC Charles Pannell to alter their
statements regarding the murder ofNaser Ismail;

(2) That the accused did so in the case ofhimself against whom the accused had reason to
believe there were or would be criminal proceedings pending;

(3) That the act was done with the intent to impede the due administration ofjustice;

(4) That, under the circumstances, the conduct of the accused was to the prejudice of
good order and discipline in the armed forces or was of a nature to bring discredit upon
the armed forces; and

(5) The accused had reason to believe that PFC Nathan Stewart and SPC Charles Pannell
would be called upon to provide evidence as a witness.
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Conduct prejudicial to good order and discipline is conduct which causes a reasonably
direct and obvious injury to good order and discipline. Service discrediting conduct is
conduct which tends to harm the reputation of the service or lower it in public esteem.

"Wrongfully" means without legal justification or excuse.

One can obstruct justice in relation to a criminal proceeding involving himself.

While the prosecution is required to prove beyond a reasonable doubt the accused had the
specific intent to impede the due administration ofjustice, there need not be an actual
obstruction ofjustice.

"Criminal proceedings" includes such things as criminal investigations conducted by
police or command authorities, Article 15 nonjudicial punishment proceedings, Article 32
investigations, and courts-martiaL

Criminal proceedings do not include administrative proceedings or inspections.

It is not necessary that charges be pending or even that an investigation be underway.
The govermnent must, however, prove beyond a reasonable doubt that the accused had
reason to believe there were or would be criminal proceedings against himself or that
some law enforcement official ofthe military would be investigating the accused's
actions.




