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UNITED STATES

V. MOTION TO DISMISS
WERST, Shane,

S3G, U.S. Amy,

Headquarters and Headquarters Company,
4th Infantry Division,

Fort Hood, Texas 76544

25 May 2005

ol L A

Relief Sought

IAW R.C.M. 817 the Defense respectfully requests that the court dismiss Charge
|, and the specification thereunder. Pleadings in military practice are in the nature of an
information and may, subject to some limitations, be amended at any time prior to
findings, if the accused is not prejudiced.  See David A. Schlueter, Military Criminal
Justice, Section 6-1(B)(2). Before arraignment, minor changes may be made by
anyone, except the Article 32 officer, who has acted upon or forwarded the charges. Id.
Citing cases therein.

After arraignment, the military judge must approve the changes, and he may do
so only if a substantial right of the accused is not prejudiced. RCM 603(C).
Amendments are normally not used to cure minor deficiencies. United States v. Loving,
41 MJ 213 (CAAF 1994)(changing information concerning employer of murder victim
was minor change; focus was on identification of victim not the employer).

Thus, where the government alleges a charge that the accused killed a certain
person, the government is bound by proving that charge and it constitutes a major
variance or amendment to the charge.

Here, SSGT Werst was charged with the premeditated murder of one Nasser
Ismail. The' government has not put forward any evidence that Mr. Ismail was, in fact,
murdered. A motion for a finding of not'guilty is, thus, ripe and meritorious. To
substitute “an unknown lragi male” for “Nasser Ismail® would constitute a major
amendment. Loving, 41 MJ 213; see also Unlted States v. Moreno, 46 MJ 216 (1997).

Allowing a variance or amendment that includes “an unknown Iragi male” would
virtually expand the number of individuals he would be accused of the premeditated
murder of to literally millions. Even if the court rejects this argument, the accused was
prejudiced in defending against the murder of Nasser Ismail in that the Government
introduced evidence of another killing, on the same night, in the same village, within 30
minutes of the alleged death of on Nasser Ismail by US forces.

APPELLATE EXHIBITLX

e RECOGNIZEDR,
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Motion to Dismiss -- U.S. v. Werst

Thus an amendment to the cha[éj'e_ would be major and prejudice the Accused
and should not be aliowed. The Government has failed to prove the death of one
“Nasser Ismail” and thus grounds for a motion for a finding of not guilty under R.C.M.

917 should be granted.

Raspectfylly Submitted,

ark A. Santos | David P. Sheldon
CPT, JA Civilian Defense Counsel

Defense Counsel

" MAKK A. SANTOS
“CPT, JA
Defense Counsel
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OFFICE OF THE CLERK OF COURT
US ARMY JUDICIARY
ARLINGTON, VIRGINIA 22203-1837

THE RECORD OF TRIAL HAS BEEN REVIEWED FOR RELEASE UNDER THE

PROVISIONS OF THE FREEDOM OF INFORMATION ACT. THE DOCUMENT[S)

DESCRIBED AS FOLLOWS HAVE BEEN REMOVED FROM THIS COPY OF

THE RECORD BECAUSE THE RELEASE WOULD BE IN VIOLATION OF THE DOD

FREEDOM OF INFORMATION ACT PROGRAM, DOD 5400.7-R, EXEMPTICON

(b) (6) 5 U.S.C. 552(b}6):
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10635




N

QUESTICONS(S) EROM- C,ouag,ﬁg_iEMBEg

rOR SS6& WFVSf

(NAME OF WITNESS)

! g Gmim,

L BT The T’me ofF the m;{wn Cerps -

)rr! f

2 e s T4r ?mw l;éa forenk.7he prisTon }/47& Lifed

Inta T4t coced,

b4, pres FLFEC  KFeian. :?‘:ﬂt?i.%?z

2l Pran sy

ottt Perron .

SIEC ST prtes

(PRINTED NAME OF COURT MEMRER)

(SICNA’ URE O.t' COURT 7""’EMBER)

Objection by TC: 4% (Yes)

Objection by DC: @@ l {Yes) N

APPELLATE EXHIBIT mvn

RECOGNIZED R,

10636



UNITED STATES

v,
FINDINGS WORKSHEET
Werst, Shane Allen

SSG, U.S. ARMY, ’

Headquarters and Headquarters Company,
Special Troops Battalion

Support Brigade, 4™ Infantry Division
(Mechanized),

Fort Hood, Texas 76544

26 May 2005

[NOTE: After the court members have reached their findings, the President shall strike
ouf all inapplicable language. After the Military Judge has reviewed the worksheet, the
President will announce the findings by reading the remaining language. The President
will not read the items in bold print.]

SSG Shane Allen Werst, this court-martial finds you:

ull Acqux I or Full Conviction
Ofa Charges Specificatigns: (Nm%ﬂw* %ﬂwj

IL. xed Finding;

CHARGE I:

Of Charge 1 and its Specification: ) {Guiltyy

Of the Specl cation of Chargs I: Guilty except forthe [word(s)] [ﬁgurek\ [word(s) ans\
figure(s)] “
Substltutmg the fore the [word(8})] [figure(s)] [word and figure(s)]

Ofthe excepted [word(s}| [figure(s)] [word(s) and flgure( : Not Guilty
Of thk substituted [wokd(s)] [figure(s)] fword(s) and figur )] Guilty
Of Chaxge [ Guity-

APPELLATE FXHIBIT E_‘ !V"‘

RECOGNIZEDR. ___
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‘Lesser Included Offense for the\Specification of Charge

}
If you find the accused not guilty o

remeditated Murder but guilty of the lesser included
offense,of Unpremeditated Murder, :

ad the following langua

Of the Spesification of Charge [: Not Guilly, but Guilty of the lesser ingluded offense of

Unpremeditated Murder.
Of Charge I:

Or

Of the Specification of Sharge I: Guilty except for thg [word(s)] [figure(s)] [word(s) and
fipure(s)] “
Substituting therefore the [Word(s)] {figure(s)] [word(s)¥<d figure(s)]

Of the excepted [word(s)] [figure(s)] [word(s) and‘ﬁgure(s)]: No¥, Guilty
Of the substituted [word(s)] [figure(s)}] [word(s) and figure(s)]: Gui]ty

et

Of Charge II: Guilty

(President’s signa;
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In the specification of Charge I, the accused is charged with the offense of premeditated
murder in violation of Article 118 of the Uniform Code of Military Justice. In order to
find the accused guilty of this offense, you must be convinced by legal and competent
evidence beyond reasonable doubt:

(1) That Naser Ismail is dead,;

(2) That his death resulted from the act of the accused by shooting him with a rifle at or
near Balad, Iraq on or about 3 January 2004;

(3) That the killing of Naser Ismail by the accused was unlawful; and

(4) That, at the time of the killing, the accused had a premeditated design to kill Naser
Ismail.

The killing of a human being is unlawful when done without legal justification or excuse.
“Premeditated design to kill” means the formation of a specific intent to kill and
consideration of the act intended to bring about death. The “premeditated design to kill”
does not have to exist for any measurable or particular length of time. The only
requirement is that it must precede the killing.

The court is further advised that the offense of unpremeditated murder is a lesser included
offense of the offense set forth in the specification of Charge 1. When you vote, if you
find the accused not guilty of the offense charged, that is premeditated murder, then you
should consider the lesser included offense of unpremeditated murder, also in violation of
Article 118, UCMI. In order to find the accused guilty of this lesser offense, you must be
convinced by legal and competent evidence beyond reasonable doubt:

(1) That Naser Ismail is dead,

(2) That his death resulted from the act of the accused by shooting him with a rifle at or
near Balad, Iraq on or about 3 January 2004,

(3) That the killing of Naser Ismail by the accused was unlawful; and

(4) That, at the time of the killing, the accused had the intent to kill or inflict great bodily
harm upon Naser Ismail.

The intent to kill or inflict great bodily harm may be proved by circumstantial evidence,
that is, by facts or circumstances from which you may reasonably infer the existence of
such an intent. Thus, it may be inferred that a person intends the natural and probable
results of an act he purposely does. Therefore, if a person does an intentional act which is
likely to result in death or great bodily harm, it may be inferred that he intended to inflict
death or great bodily harm. The drawing of this inference is not required.

“Great bodily harm” means serious bodily injury. “Great bodily harm” does not mean
minor injuries, such as a black eye or bloody nose, but does mean fractured or dislocated
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bones, deep cuts, torn parts of the body, serious damage to internal organs, and other
serious bodily injuries.

The evidence has raised the issue of defense of another in relation to the offense of
unpremeditated murder and the lesser included offense of unpremeditated murder.

Defense of another is a complete defense to the offenses of premeditated murder and the
lesser included offense of unpremeditated murder.

A person may use force in defense of another only if that other person could have
lawfully used such force in defense of himself under the same circumstances. Therefore,
if PFC Stewart was also an aggressor, intentionally provoked an attack, or a mutual
combatant then the accused could not lawfully use force in his behalf regardless of the
accused’s understanding of the situation.

For defense of another to exist, the accused must have had a reasonable belief that death
or grievous bodily harm was about to be inflicted on the person defended, and, the
accused must have actually believed that the force he used was necessary to protect that
person. In other words, defense of another has two parts. First, the accused must have
had a reasonable belief that death or grievous bodily harm was about to be inflicted on
PFC Stewart, The test here is whether, under the same facts and circumstances, a
reasonably prudent person, faced with the same situation, would have believed that death
or grievous bodily harm was about to be inflicted. Second, the accused must have
actually believed that the amount of force he used was necessary to protect against death
or grievous bodily harm. To determine the accused’s actual belief as to the amount of
force necessary, you must view the situation through the eyes of the accused. In addition
to what was known to the accused at the time, you should consider all the applicable
evidence presented in determining his actual belief as to the amount of force necessary to
protect PFC Stewart.

The burden is on the prosecution to establish the guilt of the accused. Unless you are
satisfied beyond a reasonable doubt that the accused did not act in defense of another,
you must acquit the accused of the offense of premeditated murder and the lesser
included offense of unpremeditated murder. '

The evidence has raised the issue of self-defense in relation to the offense of
premeditated murderand the lesser included offense of unpremeditated murder.

Self-defense is a complete defense to the offenses of premeditated murder and -
unpremeditated murder.

For self-defense to exist, the accused must have had a reasonable apprehension that death
or grievous bodily harm was about to be inflicted on himself and he must have actually
believed that the force he used was necessary to prevent death or grievous bodily harm.

In other words, self-defense has two parts. First, the accused must have had a reasonable
belief that death or grievous bodily harm was about to be inflicted on himself. The test
here is whether, under the same facts and circumstances present in this case, an ordinary

10649



prudent adult person faced with the same situation would have believed that there were
grounds to fear immediate death or serious bodily harm. Second, the accused must have
actually believed that the amount of force he used was required to protect against death or
serious bodily harm. To determine the accused’s actual belief as to the amount of force
which was necessary, you must look at the situation through the eyes of the accused. In
addition to what was known to the accused at the time, you should consider all the
applicable evidence presented in determining his actual belief as to the amount of force
necessary to protect PFC Stewart.

The burden is on the prosecution to establish the guilt of the accused. Unless you are
satisfied beyond a reasonable doubt that the accused did not act in defense of another,
you must acquit the accused of the offense of premeditated murder and the lesser
included offense of unpremeditated murder.

The prosecution’s burden of proof to establish the guilt of the accused not only applies to
the elements of the offense of premeditated murder and the lesser included offense of
unpremeditated murder, but also to the issue of self-defense. In order to find the accused
guilty you must be convinced beyond a reasonable doubt that the accused did not act in
self-defense.

The accused, under pressure of a fast moving situation or immediate attack, is not
required to pause at his peril to evaluate the degree of danger or the amount of force
necessary to protect himself or another soldier. In deciding the issue of self defense and
defense of another, you must give careful consideration to the violence and rapidity, if
any, involved in the incident.

In the specification of Charge II, the accused is charged with the offense of obstructing
justice in violation of Article 134 of the Uniform Code of Military Justice. In order to
find the accused guilty of this offense, you must be convinced by legal and competent
evidence beyond reasonable doubt:

(1) That at or near Balad, Iraq, on or about 3 January 2004, the accused wrongfully did a
certain act, that is, directed PFC Nathan Stewart and SPC Charles Pannell to alter their
statements regarding the murder of Naser Ismail;

(2) That the accused did so in the case of himself against whom the accused had reason to
believe there were or would be criminal proceedings pending;

(3) That the act was done with the intent to impede the due administration of justice;

(4) That, under the circumstances, the conduct of the accused was to the prejudice of
good order and discipline in the armed forces or was of a nature to bring discredit upon
the armed forces; and

(5) The accused had reason to believe that PFC Nathan Stewart and SPC Charles Pannell
would be called upon to provide evidence as a witness.
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Conduct prejudicial to good order and discipline is conduct which causes a reasonably
direct and obvious injury to good order and discipline. Service discrediting conduct is
conduct which tends to harm the reputation of the service or lower it in public esteem.

“Wrongfully” means without legal justification or excuse.
One can obstruct justice in relation to a criminal proceeding involving himself.

While the prosecution is required to prove beyond a reasonable doubt the accused had the
specific intent to impede the due administration of justice, there need not be an actual
obstruction of justice.

“Criminal proceedings” includes such things as criminal investigations conducted by
police or command authorities, Article 15 nonjudicial punishment proceedings, Article 32
investigations, and courts-martial.

Criminal proceedings do not include administrative proceedings or inspections.

It is not necessary that charges be pending or even that an investigation be underway.
The government must, however, prove beyond a reasonable doubt that the accused had
reason to believe there were or would be criminal proceedings against himself or that
some law enforcement official of the military would be investigating the accused’s
actions.
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