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SUMMARY of CHANGE

DA PAM 27-17
Procedural Guide for Article 32(b) Investigating Officer

This revision contains new guidance in the areas of Government and defense
requested delays (para 2-1), ex parte discussions between the investigating

officer and witnesses (para 2-2f), and rights warnings to witnesses who are
suspected of committing an offense {(para 3-3).
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Chapter 1
Introduction

1--1. Purpose

This guide is published for use by officers who have been appointed
as investigating officers under article 32(b) of the Uniform Code of
Military Justice (UCMY). This gnide should be used in conjunction
with the DD Form 457(Investigating Officer’s Report} and the ap-
plicable Rules for Courts-Martial(R.C.M.) in the Manual for Courts-
Martial, United States, 1984 (hereafler referred to as MCM, 1984),
The investigating officer’s functions are: To make athorough and
impartalinvestigation into the truth of the allegations; to consider
the correctness and the form of the charges; and to make recommen-
dations as to the disposition of the charges in the interest of justice
and discipline. :

1-2. General instructions

a. Duties of investigating officer. Just as the assignment of an
officer to be a court-martial member takes precedence over other
military duties, your assignment as an article 32(b) investigating
officer must take priority over other duties. As an officer detailed to
conduct an important investigation, you will actually be performing
a judicial function.In preparation for a complete examination of the
case presented to you, your initial responsibility is to become
thoroughly familiar with the contents of this guide, R.C.M. 405. and
article 32, UCMY. Your two most important and legally vital respon-
sibilities are: To thoroughly investigate all charges and specifica-
tions alleged in the charge sheet(s), and, to complete this
investigation impartially.

b Legal advice for mvemgatmg “gfficer. Upon your initial ap-
pointment and throughout the investigation, you will have occasion
to seek legal advice from the office of the judge advocate serving
the command of the officer directing the investigation. It is impera-
tive that this advice come from a judge advocate who has no direct
interest in the outcome of the proceedings. Normally, such a judge
advocate officer will be designated, in writing or otherwise, to assist
you in your role as investigating officer. Although you will receive
advice from the designated judge advocate, the conclusions to be
drawn from the evidence in the case and the recommendations
concerning the disposition of the case are matters solely within your
judgment and are your responsibility. The law requires that you
determine these matters without reliance upon the opinions or rec-
ommendations of any other person. You must scrupulously avoid
inquiries of or discussions with judge advocate officers who might
be perceived as lacking impartiality in the case (for example, de-
fense counsel or the Government representative), Such discussions
often give the appearance of partiality toward either side regardless
of the motivation or real interest of the investigating officer.Restric-
ting your preliminary discussion of the case to the designated legal
advisor will ensure the integrity of your judicial role and will main-
tain the impartiality demanded by law.

¢. Legal representation for the accused. The accused may be
represented during the investigation by a civilian lawyer of the
accused’s choice at no expense to the United States, by military
counsel of the accused’s selection(if reasonably available), or by
military counsel certified under article 27(bYand detailed for that
purpose by competent authority. Counsel representing the accused
will be allowed to present evidence on behalf of the accused, cross-
examine Government wilnesses, argue for a disposition of the mat.
ter appropriate to the interests of the accused, and otherwise perform
the normal functions of counsel. Whenever counsel is requested by
the accused, the taking of evidence will be conducted in the pres-
ence of that counsel unless expressly excused by the accused. See
paragraph 2-3 for a complete explanation of the accused’s right to
counsel.

d. Legal counsel for the Government. Although not required by
law, counsel may also be detailed to represent the Government.
Such counsel isnorthe legal advisor of the investigating officer, but
instead, represents a party to the investigation. Accordingly, you

may notseek legal advice from counsel representing the Govern-
ment. Counsel for the Government may present evidence, cross-
examine witnesses, and argue for a disposition of the matier appro-
priate to the inierest of the Government. You should recognize that
arguments made by counsel for either side are not evidence and
should carry no additional weight merely because of the side making
the argument.

e. Advice concerning substantive matters. You should inform
counsel for the accused and counsel for the Government, if detailed,
of all matters discussed with your legal advisor in your initial
briefing. If you later seck additional advice from your legal advisor,
you must give prior notice to counsel for the accused and to counsel
for the Government, if any, and you must provide these parties with
an opportunity to respond to the advice you received. If practical,
you may give counsel for both sides advance notice of your intent to
seek legal advice and may allow them an opportunity to be present;
however, this is not required. As a general rule, you should keep
arecord of the dates of consultation with your legal advisor, the
matters discussed, when parties were notified of such discussions,

" whether counsel for the parties were present at such discussions, and

any response by counsel to your legal advisor’s advice.

Chapter 2
Preparing for the Investigation

2-1. General considerations

a. The case file will normally include five copies of the charge
sheet; civilian or military police reports; statements of witnesses or
summaries thereof; documentary evidence, such as extract copies of
Standard Installation/Division Personnel System (SIDPERS) docu-
ments in cases involving unauthorized absence; and the record of
previous convictions, if any. If these documents are not in the file,
you should request them immediately from the appropriate agencies.
The file may also include a letter of instruction from the officer who
appointed you and directions to report to the office of the local
judge advocate for a briefing by the judge advocate legal advisor
designated to assist you.

b. The article 32 investigation is a judicial proceeding and plays
a necessary role in military due process of law. The investigation is
subject to subsequent review at the trial, if there is a trial, and on
appeal. The ultimate outcome of the case may well depend upon
whether you properly perform your duties in making certain that the
accused is fully informed of and afforded all applicable rights in
connection with the investigation.

e. It is important to conduct the investigation expeditiously. Usu-
ally, the officer appointing the investigating officer will set a date
for completion of the report. If you cannot comply with that date,
promptly report this fact in writing to the authority who directed the
investigation and explain the cause of the delay in detail. Such delay
on your part could result in a gross injustice to the accused and in
dismissal of the charges. On the other hand, you must take the time
necessary for a thorough investigation.

d. Requests for delay by the accused/defense must be in writing
and must be attached to the report of investigation. The Goveriiment
should be allowed an opportunity to respond to the defense re-
quested delay. You should ensure that there are no ambiguities in
the request. Additionally, you should ensure that the accused and
defense counsel understand that their requested delay will not be
attributable to the Government. Any reasonable request for delay by
the accused should be granted.

e. The Government representative may ask you to approve a
delay in the investigation. The Government representative will also
nommally ask that you exclude the period of delay from Government
speedy-trial accountability. You should require the Government rep-
resentative to put the request for delay and reasons for the request in
writing, When these requests are made, you should review R.CM.
707 and consult with your legal advisor.Before ruling on the Gov-
ernment’s request, you should hold a hearing at which the defense
counsel and the Government representative can present evidence
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and argument on the request. The Government must always estab-
lish that its request is for a “reasonable” period of delay. If you
grant the delay, the defense counsel may ask the military judge to
review your decision. For this reason, you must be sure that you
gather sufficient evidence to support your decision and that you
clearly explain your reasons for granting the delay. You may deny
the Government’s request or approve a shorter period of delay than
that requested. In short, you must hear evidence and arguments from
both sides, approve only reasonable delays, have an evidentiary
basis for granting the delay, explain your reason(s) for the decision,
and include this information in your repott.

f You should complete a chronology sheet documenting the
dates of all your actions in conducting the investigation and the
reasons for any delays in the investigation. You should attach this
chronology sheet to your report. See R.C.M., 4050} 2X(F).

2-2. Sequence of preparation

After receipt of the case file, you should read article 32, UCMJ
R.C.M. 405, and this guide, then study the file and take action in the
sequence indicated below,

a. Consult with the judge cdvocate legal advisor, You should
report to the designated iegal advisor for an initial briefing on your
duties. You may consult with this judge advocate officer as often as
necessary during the course of your investigation for advice and
assistance. Keep in mind that although you may feel that the judge
advocate designated as trial counsel to represent the Government is
more familiar with the case than the legal advisor, your impartial
tole requires avoiding any discussions with legal personnel perform-
ing adversarial roles in the case. As explained in paragraph 1-28,
you should informn counsel for the accused and counsel for the
Government of all substantive matters discussed with the legal advi-
sor, give them advance notice of such discussions when practicable,
and keep a record of all such discussions.

b, Examine the file.

{1) You should examine the charge sheet and all accompanying

" papers.

(2) Additionally, you should ascertain whether the charges were
sworn before 2 commissioned officer who is authorized to adminis-
ter oaths.Seearticle 136, UCMY; R.C.M. 307. If they were not, con-
fer with the accuser to determine whether he or she desires to swear
to the charges. You should not, however, administer the cath for this
purpose. If the accuser does not want to swear to the charges, or if it
is impracticable to do so without unnecessary delay, you should
consult with the officer who appointed you for guidance in the
mafter and should procesd with the investigation only if directed.

c. Determine whether there is any reason you cannot conduct a
Jair and impartial investigation. If there is any reason you cannot
conduct a fair and impartial investigation, you should promptly
notify the officer who appointed you of this faet, Prior knowledge

about the case should not disqualify you from acting as the investi-'

gating officer, provided you have not drawn conclusions about the
guilt or innocence of the accused and have not assisted in perfecting
a case against the accused.

d. Determine the applicable law.

(1) You should be familiar with the elements (essential facts) of
the offense(s) charged. You. should read the discussion of the of-
fense or offenses in MCM, 1984, Part IV. If the offense is charged
as a violation of article 134, UCMJ, and no discussion of the
specific elements appears in the MCM, 1984, or DA Pam 27-9,
consult your legal advisor regarding the elements.

(2) You should ensure that each specification actually alleges an’
offense (see R.C.M. 307(c)) and that each offense is charged as a
violation of the proper article of the UCMLJ. If you conclude that the
wording of a specification departs so materially from an applicable
form specification(see MCM, 1984, Part IV) that no offense is
alleged or the specification is ambiguous, you should return the file
to the officer who appointed you, stating your reasons for returning
it.

(3) If the accused is charged with failure to obey a regulation or
writien order and a copy of the directive is not in the file, you

should obtain copies ot the directive for the report and familiarize
yourself with its provisions.

e. Determine what evidence to examine. You must determine
what evidence, including documents or physical objects, should be
cxamined and whether such evidence is reasonably available for
production at the formal investigation. See R.C.M. 405(g). You
may, in some circumstances, decide to consider alternatives fo ex-
amining the actual physical evidence, for example, testimony de-
scribing it or photographs depicting it. See R.C.M. 405(g}{5). You
should review R.C.M. 405(g), particularly subsections (1), (2), and
(5), to determine when evidence is reasonably available and when
alternatives to the original evidence may be considered. If there are
copies of documents in the file which you decide fo consider be-
cause the originals are not reasonably available, you should ensure
that those copies are properly authenticated.SeeR.C.M. 405(g). You
should assign identifying numbers to all documentary evidence and
any physical objects so that they can be accurately referred to when
you complete DD Form 457. (See chap 4.) If familiarity with the
scene of the alleged offense wonld assist you in gaining a more
accurate picture of the case, you may visit the scene. If you do visit
the scene, you should inform all parties in advance when practicabic
and give them an opporiunity to accompany you; otherwise, inform
them afterward that vou have visited the scene.

f Determine what wilnesses to call. Your review of the file
should disclose the names of prospective witnesses. Once you de-
cide which witnesses to call in your formal investigation, you must
determine whether each witness is reasonably available. That deter-
mination requires you to balance the significance of the expected
testimony and personal appearance of the witness against the diffi-
culty, expense, delay, and effect on military operations of obtaining
the witness’s presence at the investigation. See R.C.M.
405(g)(1).You may communicate by telephone or otherwise with
prospective witnesses to determine their availability. You should not
discuss the facts of the case with prospective witnesses at this time.
The law regards you as a judicial officer.You should hear the testi-
mony of each witness orly during the formal proceeding when the
accused and counsel have an opporfunity to hear the same testimony
and cross-examine the witnesses. During your initial contact with
witnesses, you may discuss procedural matters such as travel cost,
lodging, and expected length of time the witness will be needed.
Regarding military witnesses, if you determine that a witness is
reasonably available, the witness’s immediate commander may
make a contrary determination and decline to make the witness
available. See R.CM. 405(g)(2). If this occurs, you should obtain
the commander’s reasons for the determination of nonavailability
and include this information in your report. You should review
R.C.M. 405(g), particularly subsections (1) through (4), before de-
ciding what witnesses to call and when alternatives to live testimony
by witnesses may be considered.

g. Arranging for place for investigation.- You should contact the
officer who appointed you to reserve a place for conducting the
investigation and to request available clerical assistance.

2-3. Informing the accused of the investigation and the
right to counsel

You should arrange (through the accused’s commanding officer, if
the accused is not in pretrial confinement, or the confinement offi-
cer, if the accused is in pretrial confinement} to meet with the
accused for the purpose of providing preliminary advice -and infor-
mation concerning the investigation. See figure 2-1. The accused
may also be notified of the investigation and the right to counsel in
writing. If the accused i5 already represented by counsel, the written
notice, if any, should be sent to the counsel. Otherwise, you sheuld
personally deliver the notice to the accused, read its contents, ex-
plain it, and answer any questions. If the accused can reach a

- decision concerning representation by counsel at that time, or if the

accused desires to request specific witnesses for the investigation,
his or her answer should be obtained in the form of an endorsement.
Samples of notification and endorsement are contained in figures
2-2 and 2-3. At this first meeting with the accused, you should
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I
I

introduce yourself, explain that you have been detailed as investigat-
ing officer, and explain the purposes of the investigation. (See figure
2-1.) You must prohibit any attempt by the accused to discuss the
Jacts of the case with you at this time.

2-4, Consultation with counsel for the accused

a. General If the accused requests representation by counsel, the
request must be promptly reporied to the officer who ordered the
‘investigation.You should request that officer to notify you as soon
as possible as to the identity and address or military organization of
counsel who is to represent the accused. When you receive this
information, contact the accused’s counsel for the purpose of
delivering a complete copy of the file. At this tiie, advise counsel
of the proposed date, time, and place of the investigation and allow
counsel reasonable time for preparation of the case. If counsel re-
quests additional time for preparation, the request must be in writing
and directed to you. You should grant reasonable requests for delay.
See paragraph 2—1. Once the accused requests counsel, you should
have no further contact with the accused outside the presence of
defense counsel,

b. Availability of witnesses for the accused.

(1) You must carefully consider defense requests for production
of essential witnesses to testify at the pretrial investigation. The
typical issue for your decision is the “availability” or
“unavailability” of a witness who is not located at-the site of the
hearing. Typically, the defense wishes to call the requested witness
to support its own defense, but often the defense wants to cross-
examine a potential prosecution witness who is not expected to
appear for the hearing. Any witness whose testimony is relevant to
the investigation and not cumulative should normally be produced if
reasonably available. As explained in paragraph 2-2f, your determi-
nation of reasonable availability requires you to balance the signifi-
cance of a witness’s expected testimony against other factors,
including the difficulty of obtaining the witness’s presence and the
effect on military operations. If the defense counsel has no objec-
tion, you may consider various alternatives to live testimony by
available witnesses, such as sworn statements. See
R.C.M.405(2){(4)(A). If a witness is not reasonably available, you
may consider, over defense objection, various aliernatives to testi-
mony, such as sworn written statements, statements under oath
taken by telephone (provided each party has an opportunity to ques-
tion the witness), or depositions. See R.C.M.405(gi(4)(B). If the
defense objects to a determination that a witness is not reasonably
available, you must include the reasons for your determination in
the report of investigation. See R.CM. 405(g)(2)(D).

(2) You should secure from defense counsel a list of any wit-
nesses the accused wants called sufficiently in advance of the formal
investigation to allow time for securing their attendance. This will
help ensure an orderly and expeditious procedure in the opening
session. If thie accused desires to have witnesses called or to have
certain documents or records obtained, you should amange, if possi-
ble, to have the witnesses present and the documents or records
produced at this first session. If this is not possible, then arrange-
ments should be made for their appearance and production at the
time and place set for the next session of the investigation.

(3) In the event you are unable to arrange for the attendance of
civilian witnesses or the production of cerfain documents requesied
by the accused by the date originally planned, you should set a date
for a future hearing to permit the attendance of the witnesses and
the production of the documents. You need not delay proceeding
with the initial session of the investigation until you have arranged
for the production of al the witnesses or evidence requested by the
accused. Sound discretion on your part is essential. For example, if
all witnesses requested by the accused are readily available but
certain requested documentary evidence will not be available untif
several days later, you may proceed with the investigation Keep in
mind that the thoroughness of the investigation is not dependent
upon having all of the evidence available at the same time, but only
upon the ultimate examination of all of the witnesses and evidence
in a manner that is as orderly as possible. If, however, you must

{
temporarily postpone the investigation in order to arrange for the
attendance of witnesses, you should inform the accused and the

potential witnesses of the date and place set for future proceedings
and arrange for their attendance.

2-5. Securing the attendance of witnesses

a. Military witnesses and Government employee witnesses. Mili-
tary witnesses may be ordered to appear at the investigation. If there
is a question as to the availability of a witness, you make the initial
decision whether the witness is reasonably available. If you decide
that the witness is reasonably available, you should ask the wit-
ness's immediate commander to make the witness available. If that
commander decides that the witness is not reasonably available and
cannot be persuaded to reconsider the decision, you must abide by
the decision and consider alternatives to live testimony by the wit-
ness. You should ask supervisors of Government civilian employees
to arrange their attendance.

b. Civilian witnesses not employed by the Government. General-
1y, non-Government civilian witnesses may not be compelled by the
investigating officer to attend the pretrial investigation and testify.
With advance approval by the general court-martial convening au-
thority, however, you may arrange for the issuance of invitational
travel orders authorizing a mileage advance for transportation to the
hearing of an essential non-Government civilian witness who is
willing to appear voluntarily. See AR 37-106, chapter 13, section
IILIn the alternative, you may arrange transportation for yourself,
the accused, and counsel, if any, to a place convenient to the
civilian witness. If you determine that the testimony of a reluctant
civilian witness is essential and necessary for a proper disposition of
the case, you should request the appropriate staff judge advocate to
assist in obtaining the witness’s attendance.

¢ Arranging for documentary evidence. You should make every
cffort to ensure that witnesses in possession of essential documen-
tary and real evidence are present at the investigation. Examine but
do not take possession of real evidence. Your receipting for evi-
dence might create admissibility problems at a later court-martial,
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The following procedure provides guidance for an introductory session with the accused.

1.O. (to accused): | am (rank and name). By order of(rank and name of appointing authorify}, | have been appointed
investigating officer under article 32(b) of the Uniform Code of Military Justice to investigate (a)certain charge(s) against you. The
charge(s) allege(s) in general, the offense(s) of (name of offense(s} and description(s) of conducf). The name of the accuser is
(rank and name of accuser). The names of the witnesses thus far known to me are (rame all known witnesses).

| am now going to advise you of your rights in this investigation. You have the right to be present throughout the taking of
evidence so long as your conduct is not distuptive. You will have the right at the proper time: to cross-examine all available
witnesses against you; to present anything you might desire in your own behalf, either in defense, extenuation, or mitigation;to have
a lawyer represent you at the investigation; to have me examine available withesses requested by you; to make a statement in any
form at the proper time, to remain silent, or to refuse to make any statement regarding any offense that you are accused or
suspected of, or concerning that which you are being investigated. In addition you are advised that any statement made by you
might be used as evidence against you in a trial by court-martial. Do you understand?

As investigating officer, it is my duty to thoroughly and impartially investigate the charges against you. This investigation shall
include inquiries as to the truth of the matter set forth in the charge(s), form of the charge(s), and the disposition which should be
-made of the case in the interest of justice and discipline. It is my duty to impartially evaluate and weigh all of the evidence. | will
examine the available witnesses against you as well as any available witnesses requested by you. You and your counsel will be
given full opportunity ta cross-examine witnesses against you (if they are available}and to present anything you may desire in your
own behalf, either in defense or extenuation or mitigation. | can recommend that the charge(s) against you be referred for trial to a
general court-martial or to a different type of court-martial or that the charge(s) be dismissed or disposed of other than by trial by
court-martial. 1t is not my purpose during this investigation to act as prosecutor, but only as an impartial fact finder. Do you
understand?

Before | begin the formal investigation and examination of any of the witnesses in this case, | must inform you that you have
the right to be represented at all times during this investigation by tegally qualified counsel. This means that you have the right to be
represented by a civilian lawyer of your choice, but at no expense to the United States; by military counsel of your own selection if
that counsel is reasonably available; or by counse! detailed by the Trial Defense Service to represent you during the investigation.
There is no cost to you for military counsel. Do you wish to be represented by counsel? If so, state the type of counsel you want to
represent you,

Note. If the accused is hesitant about whether to ask for counsel, the investigating officer should encourage the accused to cbtain legally qualified counsel. If the
accused requests counsel other than a lawyer, you must advise the accused that such non-dawyer counsel cannot serve as defense counsel before a general court-
martial or a special court-mariial that can adjudge a bad-conduct discharge.

Figure 2-1. Preliminary advice to the accused
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DEPARTMENT OF THE ARMY
(Organization name)
{Geographic location and zip code)

: S: (suspense datey
{office symbofy (27) . (date)

MEMORANDUM FOR (name and address of accused)
SUBJECT: Article 32(b) Investigation

1. On (date), at (time) in (building numben,(room numben, | will conduct an investigation pursuant to Article 32(b), UCMJ, to
investigate the facts and circumstances concerning (a) charge(s) preferred against you by {rank and name of person who preferred
charge(s)). The charge(s) is/are(general nature of the charge(s)), in violation of (UCMJ articie(s)). :

2. You have the right to be present during the entire investigation.Additionally, you have the right to be represented at all times
during the investigation by legally qualified counsel. Counsel may be a civilian lawyer of your choice, provided at no expense to the
United States; a qualified military lawyer of your selection, if reasonably available; or a qualified military counse! detailed by the Trial
Defense Service. There is no cost to you for military counsel. You also have the right to waive representation by counsel.Send your
decision to me by (suspense date).

3. The names of witnesses known to me, who will be asked to testify at the hearing are:
. {Name of wilness). '

. {Name of witness).

. (Name of withess).

. (Name of witness).

. (Name of witness).

oo on

Additionally, it is my intention to examine and consider the following evidence:

a. (Describe evidence and its location).
b. (Dascribe evidence and its location).
¢. (Describe evidence and its location).

4. As investigating officer, | will try to arrange for the appearance of any witnesses that you want to testify at the hearing. Send
names and addresses of such witnesses to me by (suspense date for witness notification). If, at a later time, you identify additional
withesses, inform me of their names and addresses.

5. You may contact me by wiiting to: (investigating officer's rank, name, and military address).

{Name)
(Rank, Branch)
Investigating Officer

Figure 2-2. Notification to the accused
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XXX (XXX=XX/Date) 1st End Accused/XX/AV XXK=XXXX

SUBJECT: Aricle 32(b), UCMJ Investigation

{Name and address of accused)

FOR {Name and mififary address of investigating officer)

1. Receipt of basic communication is acknowledged.

2., | want to be represented by (select one of the six options):
a. Civilian counsel, who is (name and address). ' _
b. An individual military counsel, who is (rank, name, and military address), if.he or she is reaéonably available.
¢. A legally qualified military counsel detailed by the Trial Defense Service.

d. A civilian counsel, who is (name and address), and individually requested milltary counsel, who is (rank, name, and mifitary
address).

e. Detailed military counsel and civilian counsel, who is(name and address).
f. | do not want to be represented by counsel.

3. | understand that the Government will not cover the cost of a civilian attorney, but military aftorneys will be furnished at no cost to
me.

4. | want the following witnesses and/or evidence presént at the “hearing.
a. (Name and address of witness or description and location of evidence).
b. (Name and address of witness or description and location of evidence).
(Include information on where they can be contacted.)

(Accused)
{Rank), U.S. Army

Figure 2-3. Response of the accused
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Chapter 3
The Formal Investigation

3-1. General

Whenever praeticable, the hearing room should be arranged so that
the witness chair faces both yourself and the accused. See figure
3-1. The formal taking of evidence in the investigation and the
actual interrogation of witnesses and examination of real evidence
will be held at a time and place designated by you. You should use
a copy of DD Form 457 (fig 4-1) as a checklist in conjunction with
the provisions of this guide when conducting the investigation.

3-2. Procedure for opening session

Figure 3-2 sets forth the suggested opening session procedure with
the accused, the accused’s counsel, and the Government representa-
tive. These procedures may be varied to meet special circumstances.

3~3. Procedures for taking testimony and examining
evidence ’

a. Record of testimony. .

(1) Generally, the testimony of the witnesses given at the investi-
gation is recorded by having them sign and swear to the truth of the
substance of their statements after the testimony has been reduced to
writing by the investigating officer. If, however, obtaining witnes-
ses’s signatures on statements of summaries of testimony will cause
undue delay, they need not be signed by the witness, but they must
be authenticated by you. These statements should be recorded on
DA Form 2823 (Sworn Statement), given exhibit numbers, and
noted on. DD Form 457, item 12a, In certain cases, the officer who
appointed you may desire to have the entire proceedings reported
verbatim by a sworn reporter. In such cases, the verbatim report of
the testimony of witnesses given on oath or affirmation need not be
* signed by the witnesses. Verbatim statements should also be given
exhibit numbers and entered on DD Form 457, item 12a.

(2) You are not required to tape record testimony taken during
your investigation. It is not uncommon, however, for the person
acting as reporter during the investigation to record testimony to aid
in the preparation of the summary of testimony. If such recordings
of testimony are made, or substantially verbatim notes of testimony
are taken, you should ensure that they are preserved until final
disposition of the case occurs, either by irial or conclusive
withdrawal and dismissal of the charges.

(3) Ordinarily it is not necessary to give article 31 warnings fo
witnesses who are not accused or suspected of a crime; however, if
during the taking of testimony it appears that a milifary witness
might be suspected of committing any offense, stop and advise the
witness of article 31 rights and the right to counsel '

(4) If during the taking of testimony it appears that a civilian
witness might be suspected of committing any offense, stop and
advise the witness of self-incrimination and counsel rights.

{5) You should use DA Form 3881 (Rights Warning Procedure/
Waiver Certificate) when advising military and civilian witnesses of
these rights. If the witness initially waives these rights, you may
proceed with questioning. If the witness remains silent or requests to
speak to an attorney, stop all questioning and note this fact on DA
Form 3881. You should not initiate further questioning of this wit-
ness until the witness has consulted with counsel and has consented
to further questioning after readvisement of all rights (again use DA
Form 3881). You should see your judge advocate legal advisor for
assistance in determining if it is again permissible to question the
witness.

b. Refusal to testify. If a witness who is 2 member of the military
refuses to make a sworn statement and it does not appear that the
statement is ineriminating or otherwise privileged, allow the wilness
to consult with a judge advocate concerning the witness’s rights and
duty to testify. If the witness persists in refusing to testify, you may
give an order to do so.Failure to comply with this order could result
in disciplinary action. If a witness has previously made a swom
written statement and now refuses to testify, you should show the
witness the previous statement and inquire into the reasons for

which he or she now refuses to make a swomn statement regarding
the same subject matter, If you determine (with the assistance of
your legal advisor, if necessary) that the witness has a privilege not
to testify, or if you have determined that there is no privilege and
ordered the witness to testify but the witness persists in refusing to
do so, you may consider the witness to be unavailable and consider
the prior swomn statement. See R.CM.405(g)(1){A) and Mil. R.
Evid. 804(a)(1) and (2). If it appears that any witness who is ap-
parently essential to subsequent proceedings is subject to early dis-
charge, transfer, temporary duty, or other personnel action that
might prevent his or her availability at a later proceeding, you
should note this fact on DD Form 457, items 16 and 21. If the
change of status is within a period of 30 days, the staff judge
advocate should be notified to determine if a deposition should be
taken. '

¢. Spectators. Normally, the hearing is open to the public, but ‘

either you or the authority who directed the investigation may pro-
vide that the hearing be closed to the public. You may also decide
to restrict spectators, including members of the news media, to only
certain parts of the proceedings.You must also follow the guidelines
established in AR 340-17, chapter 5, regarding the release of certain
information to the public. In addition, prospective witnesses in the
case should not be permitted to hear or examine the testimony or
statements of other witnesses. Witnesses should remain available
outside the hearing room and should be called one at a time to
testify. Witnesses should be instructed not to discuss their testimony
with other witnesses. See MCM, 1984, appendix 8, page A8-13, for
a sample witness advisement.

d. Oaths. The procedure for administering the oath to a witness is
set forth in figure 3-3.

e. Examination of witnesses. A procedure for examining wit-
nesses is set forth in figure 3-4.

f. Exgmination of evidence. The procedure for examining evi-

dence is sef forth in figure 3-5.

g Inguiry into mental responsibility or capacity. If in your opin-
ion grounds exist for inquiring into the mental condition of the
accused to determine whether the accused was mentally responsible
at the time of the acts charged or has sufficient mental capacity to

understand the nature of the article 32 investigation and to conduct -

or cooperate intelligently in his or her defense, you should promptly
notify the officer who appointed you. The appointing authority will
take appropriate action. See R.C.M. 706. In addition, you should
complete DD Form 457, item 14, as appropriate.

h. Defense objections. If the defense objects to any of your deci-
sions on procedures or otherwise objects to alleged defects in the
investigation, you are not required to rule on objections. You may,
however, take corrective action in response to an objection if you

‘believe such action is appropriate.If an objection raises a substantial

question about the propriety of your conducting the investigation
(such as challenging your impartiality), you should consult with
your legal advisor and inform the commander who directed the
investigation before deciding whether any corrective action is
needed. You may require a party to file any objection in writing.
You must note a party’s objection in your report (items 15 and 21)
if requested to do so. See R.C.M. 405(h)(2).

i. Closing the investigation.

(1) After you receive all the evidence and the accused and coun-
sel have indicated that they have no further evidence to offer,
inform the accused that vou do not contemplate calling any more
witnesses or receiving other evidence unless the accused or counsel
have other evidence to present or argument to make. If the accused
or counsel has no further evidence to offer, you should declare the
taking of evidence closed.

(2) The accused or counsel should be afforded the opportunity to
make a statement of what they consider an appropriate recommen-
dation concerning the disposition of the charges in the case. You
should consider any comments made in that connection in deciding
what disposition you will recommend to the officer who directed the
investigation. You should explain to the accused and counsel that
your recommendation in the case is advisory only and is in no way
binding upon the officer who directed the investigation or upon any
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superior authorities. You should also affordcounsel for the Govern-
ment, if any, the opportunity to make a statement regarding an
appropriate recommendation for disposition of the charges.
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INVESTIGATING
OFF ICER

Figure 3~1, Arrangement-of room for Investigation

Note. The article 32 investigation should be conducted in a formal and dignified manner. While the invesligation Is not & trigl and the stricl
rules of pracedurs and evidence applicable in trials by courts-martial do not apply to the Investigation, you will find that the investigation will be far
more succasstul H informality is kepl to a minimum. For this rezson, you should attempt 10 hold the investigation under conditions of relative cuiet
and without intermuption. When the investigation is conducted in a place where people are walking about or holding general conversation, the ac-
cused and observers are likely 10 got the imprassion that the invastigation is a casuaf affalr, rathar than the serous judicial function intended by
Congress and the United Stataa Court of Military Appsals. You should attempt to arrange the fumiture in the room wheta the investigation is to be
held as shown abave. .

Figure 3-1. Arrangement of room for investigation
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LO. (Te accused-counsel): This is a formal investigation into (a)certain charge(s) against (rank and name of accused) ordered pursuant to
article 32(b), UCMI, by (rank and name of appointing authority}. On (date of notification), 1 informed you of your right to be represented by
civilian counsel at no expense to the United States, military counsel of your own selection if reasonably available, or military counsel detailed
by the Trial Defense Service. You informed me that you (did not desire to be represented by counsel/desived to be represented by (name of
civilian counsel)/desired to be represented by (vank and name of individually requested counsel)/desired to be represented by (rank and nome
of detailed military counsel)).

Let the record show that (hame of civilian counsel/rank and name of individually requested military counsel who was available/rank and
name of detailed counsel) is here present with you.

((Name of civilian counsel), 1 ask you to step forward and enter your appearance by filling out item 7a on the official Investigating
Officer’s Report, DD Form 457). -

L.O. (To accused-counsel): T want to remind you that my sole function as the article 32 investigating officer in this case is to determine
thoroughly and impartially all of the relevant facts of this case, to weigh and evaluate those facts and determine the truth of the matters stated
in the charge(s). I shall also consider the form of the charge(s) and make a recommendation concerning the disposition of the charge(s) that
has/have been preferred against you. I will now read to you the charge(s), which I have been directed to investigate. (At this point, the defense
may waive reading of the charge(s).) It/They isfare as follows:

Charge (I): Vlolanon of the Uniform Code of Military Justice, (article number).
Specification {1): (the specification).
Specification (2): (the specification).

(Charge (IIy:{Additional Charge); Violation of the Uniform Code of Military Justice, (article number).
Specification (1) (the specification).

I will now show you the charge(s) and specification(s).

I advise you that you do not have to make any statement regarding the offense(s) of which you are accused and that any statement
you do make may be used as evidence against you in a trial by court-martial. You have the right to remain silent concerning the offense(s)
with which you are charged. You may, however, make a statement either sworn or unsworn and present anything you may desire, either in
defense, extenuation, or mitigation. If you do make a statement, whatever you say will be considered and weighed as evidence by me just
like the testimony of other witnesses.

You have previously been given a copy of the investigation file that has been compiled in your case. It contains (fisf alf documents
contained in the case file that will be considered). It is. my intention to call as witnesses in this investigation (Zist all witnesses who will be
called to festify at the investigation). After these witnesses have testified in response 0 my questions, you or your counsel will have the
right to cross-examine them. You also have the right to call available witnesses for my examination and to produce other evidence in your
behalf. I have arranged for the appearance of those witnesses previously requested by you. If you desire additional witnesses, I will help to
arrange for their appearance or for the production of any available evidence retating to your case. 1 do not intend to call as a witness
{(rame of witness) (because it has been defermined that the witness is unavailable or because the witness’s commander has determined
this). I therefore intend to consider the sworn statement of the witness in my recommendations as it is contained in the file)

LO. (To accused—counsel) Before proceeding further I now ask you whether you have any questions concerning your right to
remain silent, concerning the offense(s) of which you are accused, your rlght to make a statement either sworn or unsworn, the use that
can be made of any statement you may make, your right to cross-examine witnesses against you, or your right to present anything you
may desire in your own behalf and have me examine available witnesses requested by you either in defense, mitigation, or extenuation.

(Counsel-Accused): (Yes/hno).

Note. At this point, answer any questions that the accused may have with respect to rights or as to procedural or other matters concerning the investipation. You should
not proceed further until convinced that the accused understands these rights. If the accused is represented by counsel, however, the latter will generally indicate that he or she has
explained these matters to the accused and that they are urderstood.

10. (Te accused-counsel): Do you want me to call any witnesses to testify in your defense or to testify in mitigation or extenuation on your behalf?
(Counsel-Accused): (Yes/no).

LO. {To accused-counsel): Do you want me to call any other witness(es) in this case for cross-examination? If so, provide name(s} and organization(s) or
address(es). If you are aware of any military records that you want me to consider and that you have been unable to obtain, provide a list of these documents,

{Counsel-Accused): (Yes/no).

Figure 3-2. Procedure for opening session of the formal investigation
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Note. The word “cath™ as used in this appendix inclodes the word “affirmation.”All oaths and affirmations should be made in the presence of the accused Generally, only
witnesses need be swom at an article 32 investigation. There is no requirement that you as the investigating officer or counsel be swom.Interpreters must also be swom before
beginning their duties. The oath may be administered by you in the following manner: You should raise your right hand and have the person being sworn stand with right hand raised.
You should then read or recite the appropriate cath and receive the appropriate respomse. ’

Qath for Witnesses
LO. Do you swear that the evidence you shall give in the case now being investigated shall be the truth, the whole truth, and nothing but the truth, so help
you God?
) Affirmation
LO. Do you affirm that the evidence you shall give in the case now being investigated shall be the truth, the whole truth, and nothing but the truth?

Note. The “affirmation” is used when administering the oath to persons who have coascientious scruples against taking an oath or fo persons whe do not believe in the
existence of a supreme being. See R.C.M. B07. Persons who recognize speciat forms or tites as obligatory, and persons who do not believe in a supreme being may be sworn in their
own mannet or according o the ceremonies of the religion they profess and declare to be binding.

Oath for Interpreter

L.O. Do you (swear) (affirm) that in the case now being investigated you will interpret truly the testimony you are called upon to interpret ¢, so help you
God). :

Note. When testimony is given through an interpreter, the interpreter must-first be sworn. See R.C.M. 807. The interpreter must translate questions and answers in verbatim
. Sform.

Figure 3-3. Oaths
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Introductory questions to witnesses
(Swear witness) See figure 3-3.

1.0.: State your full name and (for military witnesses: grade, organization, and armed force) (for civilian witnesses: residence address
and occupation).

WITNESS: (Complete response).
1.O.: Do you know the accused in this case?
WITNESS: (Yes/no).

Note. If the identification of the accused is not an essential part of the expected testimony of the witness, this question may be omitted. If the witness identifies the accused, the
witness should normally be asked to state the accused’s name and organization if known. If the identity of the accused is particularly relevant it 2 case, and the identity of the accused
as the perpetrator of the offense depends upon the ability of the witness to identify the accused, the acoused's counsel may request that the witness be required to identify the accused
from # nonsuggestive kaeup of persons similar in appearance to the accused, This request should be granted whenever possible.Otherwise the ability of the witness to identify the
accused as the offender may be based on the fact that the accused is the only person whose conduct is being investigated. In any event in this situation, you should inquire into the basis
for the witness’s identification of the accused. -

Government Witness
You determine the order of questioning: of all witsesses and ‘you may conduct the first questioning.

Note: 1F Government counsel is present, he or she may first examine Government witnesses, followed by cross-examination by the accused or defense counsel, then followed by
questioning by you if further clarification is necessary. ’

LO.: (to witness after introductory questions): (Questions the witness about the facts of the case).
LO.. Where were you when you saw him?

WITNESS: I was in the dayroom of my comipany.

1.0.: About what time was this?

WITNESS: It was approximately 0930, sir.

1.0.: Was anyone present at the time?

WITNESS: Sergeant John Smith was there, sir.

1.Q.: What was the accused doing at 09307

WITNESS: When | came into the dayroom sir, I saw Sergeant Smith and the accused facing each other and (witness continues with details of the
incident),

Cross-Examination of Government Witness

Note. When you or Government counsel have completed an examination of a witness, you should advise the accused and coumsel (if the accused is represented by
counsel)substantially as follows:

-1.0. {To accused-counsel): You may now cross-examine this witness concerning any of histher testimqny, any knowledge possessed of the offense(s), or
concerning the witness’s worthiness of belief. (Since you are not represented by counsel, | will do this for you, if you wish, if you will inform me in a general
way of the matters about whick you want me to question the witness.) Do you wish to cross-examine this wimess?

(Counsel) {Accused): (Yes/no).

Note. If the accused or counsel desires the witness to be cross-cxarnined proceed substantially as foFlows:

{Counsel) (Accused) (1.O.} (to the witness): Did you hear the subject of the argument between the accused and Sergeant Smith?

WITNESS: No sir, they were arguing at the time I came into the dayroom, and I did not hear what was said before | got there.
- {Counsel) (Accused) (LO): Did you see any pestures made during the argument by Sergeant Smith?

WITNESS: | am not exactly sure what you mean, but . . . (withess continues to describe details of the incident).

LO. (to accuséd-counsel): Do you have any further questions you want this witness to answer? .

(Counsel) (Accused): (Yesina).

1.O.: The witness is excused.

Figure 34, Examination of withesses
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* * * * * * *

Calling Defense Witnesses

LO. (to accused-counsel); [ have now called all witnesses I contemplate calling and have revealed to you all evidence I intend to comsider in the
prehmmary portions of this investipation. As I have previously advised you, you may now present any ewdence you desire. Do you have any witnesses fo testfy
in your defense or in extenuation and mitigation? If so, 1 will call them at this time.

(Counsel) (Accused): (Nofyves, with name(s) and address(es)).
Note. If witnesses are to be called to testify on.the accused’s behalf, you should advise the accused substantially as follows:

LO. (to accused-counsely: You may question each of the witnesses who are to testify for you (or, since you are not represented by connsel, I will question
them, if you prefer, if’ you will fell me generally what you want to question them about),

Note. If the accused is represented by counsel, you should assume that counsel will conduct the examination of the witness and present evidence in a planned procedure. If the
accused has elected not to have counsel at the investigation, you should permit the accused to examine or cross-examine witnegses personally if desired. The procedure for administering
the oath (fig 3-3) and for introductory questioning of the witness set forth above should be Tollowed for defense witnesses. After the accused or counsel has completed examination of
the defense witness, or you have done so, you may cross-examine the witness.

Calling Additional Witnesses

Note. When all witnesses who were initially called have testified, you should determine whether other witnesses should be called in the interests of justice, fairness, and a
complete investigation. In addition, inquire of the accused substantially as follows:

LO. (to accused-counsel): (I do not intend to call any additional witnesses.) (I intend to cali (name(s)) as additional wmesses) (I am going to recall
{name(s}) for further questioning} Are there any witnesses you want me to necall or are there any new witnesses?

(Counsel) (Accused): (Mo/ves, with name(s) and address(es)).

Explanation of Accused’s Rights as a Witness

Note. After all the witnesses have testified and the accused: or his counsel indicate that they have no further evidence to present, you should inquire of accused and counsel, if
the accused has mot previously made z statement, substantially as follows:

LO. (to aceused): Earlier in this investigation, [ advised you of your rights to make a statement or to remain silent. Do you want me to repeat this advice?
Do you desire to make a statement in any form?

(Counsel) (Accused): (Yes/na).

Figure 3-4. Examination of witnhesses - Continued
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Real Evidence (Physical Objects)
1.O. (To witness): This is a knife which [ have designated as (exhibit mumber).
Note. The accused and counset should be permitted fo examine the exhibit at this point.
LO. (To witness): Do you recognize this knife?
WITNESS: (Yes/ng).
LO. How do you recognize it?
WITNESS: 1 recognize it by (witness describes how he or she recognizes the knife).
1.0. When did you first see this knife?
WITNESS: I got thy first look at the kmife when I found it under the accused’s bunk.

LO. (To accused-counsel after questioning the witness further as to the circumstances under which the kmife was found, and after cross-examination, if

any, of the witness): Do you have any objection to my considering this exhibit as evidence?

(Counsel) (Accused): (Yes, stating reason(s)/no).

Documentary Evidence
Authenticated Officlal Record

LO. (to accused-connsel): 1 have SIDPERS document of (unit designation), for (inclusive dates), which I have desigmated (exhibit number).It appears to

be certified as a true copy by (rank, name, organization, and duty position of authenticating official). 1 now hand you this exhibit for your examination.

1.0. (to accused-counsel after permitting him to examine the document): Do you have any objection to my considering this exhibit as evidence?

{Counsel) (Accused): (Yes, stating reason{s)/no).

Figure 3-5. Examination of evidence

14
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Chapter 4
Completion of the Investigating Officer’s Report

4—-1. Report preparation

During the investigation, you should use a copy of DD Form 457
(fig 4-1). Your notes from the investigation and the DD Form 457
may be used as working papers in preparing the report to the officer
who directed the investigation. If the investigation is not to be
completed verbatim, you must put the substance of each witness’s
testimony in writing and, unless it would unduly delay completion
of your report, you should ask the witness to sign and swear to the
statement.

4-2, Considering the evidence and making a
recommendation

In many cases, you may be able to make your recommendation as
soon as the investigation closes. If so, record it in items 20 or 21 of

the working copy of DD Form 457 and then have the report typed
in final form. If you are unable to make a decision immediately, you
may have the testimony transcribed and review it before coming to
a conelusion.

4-3. Forwarding the report

¢ You should attach all papers furnished to you, together with all
evidence produced at the investigation, to the DD Form 457.If
practicable, hand-carry the entire file to the headquarters of the
officer who direcied the investigation.

b. Each document in the file should be in five copies. Furnishing
a copy of the investigation to the accused is not one of your
responsibilities. )

¢. If the accused or counsel requests a copy of the report, you
should explain that you will transmit that request to the officer who
directed the investigation. You should make a notation of the re-
quest in the “remarks”section (item 21) of your report.
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INVESTIGATING OFFICER'S REPORT
{Of Charges Under Article 32, UCMJ and R.C.M. $05, Manual for Courts-Martial)

1a. FROM: (Name of Inontigating Officer — b, GRADE e, OAGANIZATION . DATE OF REFORT
Laaz, Firat, MI)
Major .
14 Feb 9
Adamson, Adam A. 0-4 l1st Bn, 6lst Inf Bde _
2¢. TO: (Nams of Officer who directed tha b TITLE 6. ORAANIZATION
invastigation ~ Lagl, Fired, M} B
Harriscn, Harry H. Cormanding Officer lst Bn, 6lst Inf, Fort Cutts, Texas
3a. HAME OF ACCUSED (Laat, First, M) t. GRADE |c. 83N d. OMAANIZATION . RATE OF CHARQES
Bengon, Ben B. P E-1 - Co A, 2d Bn, 61st Inf 1 Feb 9_
{Check cpprapriate ansiver) YES | NG
4. 1IN ACCORDANCE WITH ARTICLE 22, UCMJ, AND R.C.AL, £0B, MANUAL FOR COURTE-MAMTEIAL, .
| HAVE INVESTIGATED THE CHARGES APPENDED HERETO (Exhibit 1] X
5. THE ACCUSED WAS REPRESENTED RY COUNSEL {If not, sea U belnw) X
8. COUNSEL WHOD REPRESENTED THE ACCUSED WAS QUALIFIED UNDER R.C.M. AD5{d){2}, 502(d} X
In. NAME OF DEFENBE COUNARL (Laal, Firu, NI} h. GRADE |8s, NAME OF ASBISTANT DEFENSE COUNSEL {Ifany) |b, GRADE
Carlson, Carl C. CPT 0-3
c. OAGANIZATION (If appropriate} ¢, OAGANIZATION (If eppropriate)
TDS w/duty
Fort Catts, Texas
d. ADDAESS (If sppropriaie} d, ADDRESS (If eppropriaie}
9. {T'o beslgned by dif d wolves counael. If acoused dods not ogn, incestigating officer will sxplain in detell In Htem 21.}
s RLACE b. DATE

| HAVE BEEN INFORMED OF MY RIGHT TO 8 REPRESENTED IH THIS INVESTIGATION 8Y COUNSEL, INCLUDING MY RIGHT TO

CIVILIAN OR MILITAAY COUMSEL OF MY CHOICE IF REASONABLY AVAILABLE. 1 WAIVE MY RIGHT TO COUNSEL N THIS INVESTI-
GATION,

. SIGHNATURE OF AGCUSED

10. AT THE BEGINNING OF THE INVESTICATION | INFORMED THE ACCUSED OF: (Cheek appropHate ansiar} vES | MO
5. THE CHARGEIS) UNDER INVESTIGATION X
b. THE IDENTITY OF THE ACCUSER X -
€. THE KIGHT AGAINST SELFINCRIMINATION UNDER ARTICLE 31 X
d, THE PURPOSE OF THE INVEETIGATION X
e. THE RIGHT TO BE PAESENT THROUGHOUT THE TAKING OF EVIDENCE x
f. THE WITNESSES AND OTHER EVIOENCE KNOWN TO ME WHICH | EXFECTED TQ PRESENT X
5. THE RIGHT TO CAOSS-EXAMINE WITNESSES X
h. THE RIGHT 10 HAVE AVAILARLE WITNESSES ANO EVIDENGE FRESENTED X
. THE RIGHT TO PAESENT ANYTHING IN DEFENSE, EXTENUATION, O MITIGATION X
I THE RIGHT TO MAKE A SWORN OR UNSWORN STATEMENT, ORALLY OR IN WRITING X
119, THE ACCUSED AND ACCUSED'S COUNSE L WERE PRESENT THROUGHOUY THE PRESENTATION OF EVIDENCE (If the acownd

or counsrl were absent during gny part of the p Hon of tvid complate b beiow.) X

. BTATE THE CIRCUMSTANCES AND DESCRIBE THE PAOCEEDINGS CONDUCTED IN THE ABSENCE OF ACCUNED OR COUNSEL

NOTE: ¥ acklitional spece it requined for aay {usm, anter cha additionsl matarlal in Itam 21 of on & sagerete shast. tdentify such materist with the proper

numaricsl and, Hf ape ixte, lattaved heading (&, k "u",asuurdvmwuﬂﬂmmmmh«nmﬂ_ﬂdnmiﬂﬂummum
of tha form: *"Sae nddl tianal thest.”
Dl.'.)mi EA":‘o 457 . ED(TION OF OCT 6@ 15 OBSOLETE.

Figure 4-1. Sample DD Form 457
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[m THE FOLLOWING WITHIBIES YESTIFIED UNDER OATH: (Chich approprists snaiwes)

YES

ND

NAME (Lot Fint. ii) BRAADY (If eny) CRACANIZATION/ADDNESS (Whichayet s approprisie)

Inodsmnoddn. CPT 0-3 to A, 2d Bn, 6lst Inf

Evanson, Evan E. " |SSG E-6 Co A, 2d Bn, 6lst Inf

Fordson, Ford F. SGT E-5 400th M Qo

I _

5 THE SUBSTANCE GF THE TERTIMORY OF THELE WITNESSEE HAS BEEN REDUCED TO WRITING AND IE ATTACHED.
136. THE FOLLOWING STATEMENTS, DOCUMENTE, OA MATTIAR WERE CONSIDERED; THE ACCISED WAS MAMITTED TO
EXAMINE EACH. )

DEECRIPTION OF ITEM LOGATION OF ONIGINAL (if not mtisehed)

St.ateme:nt of Grgg(g;e_rggm CInD, Bldg 10, Fort Outts, Texas
Firgerprint
CID Lab Report analysis) CiD, Bldg 10, Port Cutts, Texas

s s

L

B EACH ITEM CONSIDERED, OR A COPY ON NECITAL OF THE SUBSTANCE OR NATURE THE REOF, IS ATTACHED

I

14. THERE AME GROUNDS YO BELIEVE THAT THE ACCUSED WAS HOT MENTALLY RESFONSISLE FOR THE OFFENSAS)
OA NOT COMPETENT TO PARTICIPATE IN THE DEFENSE. (S B.C.M. 300, 218k}

15, THE DEFENSE DID REQUEST OBJECTIONS TO BE NOTED IN THiS REPORT (If Yoo apecify fa fiem 21 dalis.}

18. ALL ESSENTIAL WITNEFSEE WILL BE AVAILABLE IN TRE EVENT OF YRLAL

7. THE CHARGES AND SFECIFICATIONS ARE IK FROPER FOAM

. REASONABLE GROUNDS EXIST TO BELIEVE THAT THE ACCUSED COMMITTED THE OFFEMSE(S) ALLEQGED

1, 1 AMNDT AWARE OF ANY GROUNDS WHICH WOULD DISOUALIFY ME FRDM ACTING AS INVESTIGATING QFFICER.
fBge R.C M, 4082d)(1).

P4 ma-::-eua-c

20, 1 RECOMMERND:

a. TRIAL BY I summany Osrzciar E) GENERAL COURT-MARTIAL
b. U OTHER (Spacity in 1tem 21 beicw
1. REMARKS 1h planition far sny deleys in the inestigetion. snd axpland(ion for shy “no"" snsivere sbowr. }

ﬂmatplesofotheruattersmmmybedlsmaedhem

2. Recommepdations to dismiss or change any specification.

proving any specification on which trial is recommended.
4. Defense-requested cbijections (item 15).

reviewing authorities.

1. Discussion of evidence, credibility of witnesses, and sufficiency of proof.
3. Statement of any anticipated offenses or of any anticipated difficulties in

5. Any other matter which should be known to the convening authority or subsequent

The. TYPEO NAME OF HHVESTIGATIHG OFFICER l:ﬂlo\ﬂl ¢ ORGAMIZATION

Adam A. Adamson jor 0-4 st Bn, 6lst Inf

7 a. l?ﬂﬂ)ﬂ! oF I;i;fi'l‘lﬁz'x OFFICER ] ..;4&1‘! ’—-

BU.B. 6 F.0. Vasd=lit-adns17049

Figure 4-1. Sampie DD Form 457--Continued
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FICI-JA FEB 15 2005

MEMORANDUM FOR Commander, Multi-National Corps - Irag, Camp Victory,
Irag APO AE 09342

SUBJECT: Advice on Disposition of Court-Martial Charges -
U.S5. v. Combs

1. I have reviewed the attached original Charge and its
specification, the additional Charge and its specifications, the
Article 32 Investigation, and the allied papers in the case of
Private First Class James E. Combs III, 272d Military Police Company,
759*" Military Police Battalion, 89" Military Police Brigade, Camp
Cuerve, Irag, and render this advice in accordance with the
provisions of Article 34, Uniform Code of Military Justice, and
R.C.M. 406, Manual for Courts-Martial, 2002.

2. Legal Conclusions. After reviewing the charges, their
specifications, the Article 32 Investigation and allied papers, I
have reached the following legal.conclusions:

a. The charges and their specifications allege offenses under
the Uniform Code of Military Justice.

b. The allegations in the charges and their specifications are
warranted by the evidence.

¢. There is court-martial jurisdiction over the accused and
charged offenses.

3. The Article 32 Investigating Officer recommends trial by Special
Court-Martial. I disagree.

4. Chain of Command Recommendations. All subordinate commanders
recommend a general court-martial.

5. Staff Judge Advocate Recommendation. I recommend that you refer
the charges and their specifications to a general court-martial by
the members listed in Court-Martial Convening Order Number 1, this
headquarters, dated 17 January 2005.

Encls MALINDA E. DUNN
as COL, JA
Staff Judge Advocate
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FICI-JA
SUBJECT: Advice on Disposition of Court-Martial Charges -
U.5. v. Combs

DIRECTION OF THE CONVENING AUTHORITY:

The recommendation of the Staff Judge Advocate is approved.

OHN R. VINES
Lieutenant General, USA
Commanding

2370




DEPARTMENT OF THE ARMY
Headquarters, Il Corps
Victory Base, lraq
APO AE 09342-1400

AFZF-CG - JAN 172005

MEMORANDUM THRU

Commander, 89th Military Police Brigade, Camp Cuervo, Iraq. , APO AE 09390

Commander, 759th Military Police Battalion, 89th Military Police Brigade, Camp Cuervo,
Irag. , APO AE 09390

Commander, 272d Military Police Company, 759th Military Police Battalion, 89th Military
Police Brigade, Camp Cuervo, Iraq. , APO AE 09390

FOR Private First Class James E. Combs II, 272d Military Police Company, 759th
Military Police Battalion, 89th Military Police Brigade, Camp Cuervo, Iraq. , APO AE
09390

SUBJECT: Administrative Separation Under the Provisions of AR 635-200, Chapter 10

Your request for discharge in lieu of court-martial under the provisions of AR 835-200,

Chapter 10, is disapproved.
THOMAS F. MEW

Lieutenant General, USA
Commanding
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DEPARTMENT OF THE ARMY

HEADQUARTERS, 42"° MILITARY POLICE BRIGADE
CAMP VICTORY, IRAQ
APO AE 09342

REPLY TO
ATTENTION OF:

AFZH-MP

/4 ThnuAry 2005

MEMORANDUM FOR Commander, Multi-National Coalition-Iraq
FROM Commander, 42™ Military Police Brigade

SUBJECT: Chapter 10 (Discharge in lieu of Court-Martial) Separation Request Submitted by
PFC James E. Combs Il

1. Ataround 1350 on 22 September 2004, PFC James E. Combs iil allegedly, by culpable
negligence, discharged his assigned M-4 carbine and injured an Iraqi citizen, Babea'a
Husaene. Mrs Husaene died from her wounds at 1800 that evening.

2. PFC Combs assigned defense attofney, CPT David Scott, has submitted a request for o _
discharge in lieu of court-martial on his client's behalf. | strongly recommend that his request - 3
be denied. ‘ J / '

3. | have reviewed the case file of US v. Combs and believe that this case must go to trial. A W’R@ |
panel of PFC Combs’ peers must have the opportunity to weigh all the facts in this case and L _ :
make an informed decision on what type of punishment, if any, PFC Combs should receive. B -

taking this case to trial, MNC-I will get the opportunity to find out exactly what happened on 22

September 2004 and either preserve PFC Combs’ career in the United States Army or punish

him for wrongdoing.

4. As the victim in this case was an Iragi citizen, it is imperative that we approach it with the
same degree of diligence and respect for the victim as we would in any case involving a victim
who was a U.S. citizen. By dismissing this case and allowing the accused to be discharged
without punishment, we would be sending a message to the iraqi community that their lives are
not as valuable as those of U.S. citizens. In the environment in which we operate, such an
impression could severely damage our relationship with the community. By trying the accused,
we show that we truly believe in finding justice for the Iragi people as well as our own soldiers.
In light of these facts, this case must, therefore, go to trial.

RICHARD W. SWENGROS
COL, MP
Commanding
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DEPARTMENT OF THE ARMY '
TASK FORCE 759 MILITARY POLICE
CAMP CUERVO, IRAQ
APO AE 09390-2402

REPLY TO
ATTERTION OF:

AFZC-Y-P-CDR 25 December 2004

MEMORANDUM THRU Commander, 42d Military Police Brigade
FOR Commander, II Corps, Camp Victory, Iraq

SUBJECT: Request for Discharge under AR 635-200, Chapter 10 ~ PFC James E. Combs IIJ,
, 272d Military Police Company, 759" Military Police Battalion, 42d Military
Police Brigade, Camp Cuervo, Iraq

1. Istrongly recommend and request approval for Chapter 10, Discharge in Lieu of Trial by
Courts-Martial in accordance with AR 635-200 regarding PFC Combs, James E. III.

2. Tt is my opinion that a Chapter 10 is the appropriate course of action regarding this incident.
PFC Combs is extremely remorseful of his negligent act and fully aware of the consequences
that are inherent with his actions. I do not feel that a felony conviction and imprisonment is
appropriate in his case. However, PFC Combs’ actions and negligence bring discredit upon good
order and discipline in the Armed Forces and therefore should be removed from continued
service.

3. Point of contact is the undersigned at DNVT 550-1723.
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" DEPARTMENT OF THE ARMY

272" MILITARY POLICE COMPANY
APO AE 09390

AERTR-MP-272 _ ' 24 December 2004

MEMORANDUM THRU

COMMANDER, 759™ Military Police Battafion

COMMANDER, 42 Military Police Brigade

FOR COMMANDER, MULTI-NATIONAL CORPS IRAQ

SUBJECT: Request for Discharge under AR 635-200, Chapter 10

1. Ifully endbrse the request for discharge under AR 635-200, Chapter 10 in-lieu of trial by
court-martial for PFC Combs.

2. Having preferred charges against this soldier in my command I fully understand the
magnitude of both the act and subsequent punishment.

3. I believe that we are not setting a new lower standard by allowing this soldier to be
discharged under chapter 10, but recognizing the mitigating or extenuating circumstances
involved. PFC Combs’ actions are contrary to good order and discipline and as such he should
be removed from continued service as a result of his negligence. He will have to deal with this
act, the stigmatism, and lack of benefits this discharge carries for the rest of his life.

4. A decision to allow this Soldier to be discharged is in keeping with the some of the best
~ traditions the NCO corps rallies around — fairness and impartiality when recommending both
rewards and punishment. :

5. Point of contact is the undersigned at DNVT 559-1740 or IRAQNA 0790-192-7052.

ASON L. MARQUIS
CPT, MP
Commanding '
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DEPARTMENT OF THE ARMY ="
TASK FORCE 759 MILITARY POLICE
CAMP CUERVO, IRAQ
APO AE 09390-2402

REPLY TG
ATTENTION OF:

AFZC-Y-P-CSM 24 December 2004

MEMORANDUM THRU

Commander, 759™ MP BN, 42™ MP BDE, Camp Cuervo, Irag
. Comfnander, 42™ MP BDE, III Corps, Camp Victory, Iraq
FOR Commander, ITT Corps, Camp Victory, Trag

SUBJECT: Discharge in Lieu of Trial by Court-Martial — PFC James Combs,
272" MP Company, 759™ MP BN, 42nd MP BDE, Camp Cuervo, Iraq

1. On 22 September 2004, PFC Combs made a mistake that will haunt him personally and
professionally for the rest of his life. In addition to this memory that will afffect him daily, if
tried by court martial and found guilty, every time PFC Combs seeks employment, he will be
reminded of this mistake and, in my opinion, suffer unjustly. In combat, we ask a lot of our
young Soldiers, particularly those who are gunners and responsible for the safety of the team.
This Soldier made a mistake but you should consider the environment and the circumstances
surrounding this incident when considering the method of punishment. For these reasons, I fully

support allowing PFC Combs be discharged from the military under Chapter 10 requirements in
lieu of trial by court-martial.

2. As the Battalion CSM, everyday I witnessed bravery, courage, anger, hostility, frustration and
more from all Soldiers as they handled situations ranging from direct enemy contact to indirect
fire to an unruly populace. Each incident required decisive action directed from every level of
leadership; from the lowest ranking Soldier on the roof top conducting force protection duties to
the Platoon Leader guiding their platoon through various MP missions. Soldiers and leaders
make mistakes while making life and death decisions every day. They make these mistakes and
then, based on the circumstances surrounding the entire situation, are held responsible and
accountable. Our system for holding Soldiers responsible and accountable is designed to provide
the commanders, who know best the circumstances that their Soldiers are in, the ability to
adjudicate the issue. There are many examples of poor decisions by leaders and Soldiers that
may not have been fatal, but were, in fact, detrimental to the good order and discipline of the
military, and were allowed to be dealt with at the unit level. In this incident, I believe that PFC
Combs made a mistake but I ask that you allow me to convey the message that PFC Combs
should not have to pay for this mistake for the rest of his life with a BCD. I believe the unit
should be allowed to also handle this situation and separate PFC Combs as recommended.
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AFZC-Y-P-CSM
SUBJECT: Discharge in Lieu of Trial by Court-Martial — PFC James Combs, .. ot
272" MP Company, 759™ MP BN, 42nd MP BDE, Camp Cuervo, Iraq

3. If you have any questions or comments concerning this memorandum, please contact me at

geraldine. rimpley@us.army.mil.
/ﬁf/tﬂobm&. m

GERALDINE M. RIMPLEY
Battalion Command Sergeant Major

2
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DEPARTMENT OF THE ARMY
272"° MILITARY POLICE COMPANY
APO AE 09390

AERTR-MP-272 24 December 2004

MEMORANDUM THRU

Commander, 272™ MP Company, 759™ MP Battalion, 42™ MP Brigade, Camp Ceurvo, Iraqg
APO AE 09390

Commander, 759™ MP Battalion, 42" MP Brigade, Camp Ceurvo, Irag APO AE 09390
Commander, 42" MP Brigade, Camp Victory, Iraq APO AE 09342
FOR Commander, III-Corps, Camp Victory, [rag APO AE 09342

SUBJECT: Discharge in Lieu of Trial by Court-Martial — PFC James Combs, .
272" MP Company, 759™ MP Battalion, 42" MP Brigade, Camp Ceurvo, Iraq

1. Tam writing this letter to communicate my support for the attached Discharge in Lieu of Trial
by Court-Martial that is bemg submitted by PFC James Combs.

2. I support a discharge in Lieu of Trial by Court-Martial as the appropriate measure in this case.
When this incident occurred, as a senior leader in this unit, I questioned everything. Where did 1

go wrong in enforcing the standards? Were the NCOs providing supervision? Did PFC Combs
want to kill someone to see what it was like? In the end I feel the incident resulted from PEC
Combs fa111ng to follow proper procedures and the will of the Lord. How else can one explain a
negligent discharge traveling over 200 meters and fatally wounding a civilian. I personally
wrestled with the idea of supporting this request and found myself asking what price do you put

on human life? The Army answered that question, $3,500.00, but does it have to cost the rights -
and freedom of a Soldier? Not in this case. For centuries American Soldiers have been called

upon to defend freedom and democracy around the world. They have been placed in life or -
death situations in dangerous environments and been asked to do the right thing. At this time of
year, | am reminded of the 101% Airbome Division, surrounded at Bastogne, Belgium, low on

supplies and freezing cold. Those Soldiers and many others after those have given everything o

for this nation and this Army. PFC Combs has followed in the footsteps of the soldiers before
him. He deployed to a harsh and unforgiving environment, was placed under extreme hardship,
and I believe, he did his best. Tdon’t think PFC Combs’ negligence should result in his Trial by
Court-Martial or imprisonment. PFC Combs is remorseful and extremely sorry for his actions.
Soldiers in this theater and everywhere are asked for so much, in the interest of this unit, the
Army and this nation, I ask you look favorably upon this action.

2377




AERTR-MP-272

SUBJECT: Discharge in Lieu of Trial by Court-Martial — PFC James Combs,
272" MP Company, 759 MP Battalion, 42 MP Brigade, Camp Ceurvo, Iraq

3. Point of contact is the undersigned at DNVT 559-1740.

Y

THOMAS E. MILLER, JRY
1SG, USA
First Sergeant
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DEPARTMENT OF THE ARMY
UNITED STATES ARMY TRIAL DEFENSE SERVICE
REGION IX, BAGHDAD FIELD OFFICE
CAMP VICTORY, IRAQ -

APO AE 09342

REPLY TO
ATTENTION OF:

FICI-JA-BFO | o 23 December 2004

" MEMORANDUM THRU | _
| Commander, 272nd MP Company, 759th MP BN; 42nd MP BDE, Camp Cuervo, Iraq%
* Commander, 759th MP BN, 42nd MP BDE, Camp Cuervo, Irag |

- Commander, 42nd MP BDE, III Corps, Camp Vlctory, Iraq

| FOR Commander, IIT Corps, Camp V1otory, Iraq

SUBJECT: Chapter 10 Request Justification -- PFC James Combs, - T 272dd MP
~ Company, 759th MP BN, 42nd MP BDE, Camp Cuervo, Irag, ' ' ‘

. 1.. Sir, I represent PFC James Combs in the court-martial proceedmgs that have been 1n1t1ated

- against him. Irequest that you separate this soldier under AR 635- 200 Chapter 10, D1soharge in
Lieu of Trial by Court-Martial.

2. The tragedy here is the result of a serious error in judgment. However itis an appropnate
case for a Chapter 10 discharge. PFC Combs has taken responsibility for his misconduct and:
continues to work hard to rebuild the unit’s trust in him as a person-and a Soldier. PFC Combs
- acknowledges that he made a terrible error in judgment and is devastated by the outcome of

- those actions (See Enclosure 1). PFC Combs’ conduct must be addressed, but the Defense

~ submits that a court-martial with its accompanying federal felony conviction and prison time are

not warranted in this case. We ask you consider all of the information in this memorandum, the
- attachments, and the letters from his fellow SOldICI‘S, and approve PFC Combs’ request for
discharge.

3. This case is about an accident. An accident that occurred while a young Soldier was domg
the best he could under dangerous and harrowing conditions. PFC Combs is a 20-year old
private that was operating in a high-threat environment in downtown Baghdad that the Soldiers

- have nicknamed the “Wild West”. Clearly, PFC Combs negligently discharged his firearm. The
discharge occurred on the roof of IP Station #10, on a day of temperatures over 100" degrees, :

~ while PFC Combs was pulhng security for his MP Team. He was 50 minutes into a orie-hour;
guard shift and was scanning with his weapon, running scenatios in his head, doing his best 10

. stay alert. He failed to put his weapon onto safe after placing it on burst, and then 15 mmutes
later, he placed his finger in the trigger well and discharged the firearm. The Government

- charged that his bullet struck a woman 200 meters away. At the Article 32 hearing, Government
- Counsel conceded that the victim’s injury was poss1bly from a ricochet.
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FICI-JA-BFO o
SUBJECT: Chapter 10 Request Justification -- PFC James Combs, ~ 272nd MP
Company, 759th MP BN, 42nd MP BDE, Camp Cuervo, Iraq

4. The tragedy in this case will be compounded by turning this mistake, and a freakish 200-
meter possible “ricochet”, into prison and a felony. Young men and women coming to Iraq must
know that if they make a mistake while trying their best that their service here and the
environment will be taken into account. This is a young Soldier that negli gently discharged his
firearm while operating in a high-stress combat environment. His conduct must be punished.
But, we propose a General or Other than Honorable Discharge (OTH) is the appropriate
disposition for this case. PFC Combs did not follow the rules for safely handling a weapon. His
actions were negligent. But, under the circumstances in this case, negligently failing to follow
the rules should not result in prison and a felony.

5. Commander Scott Waddle (See Enclosure 2) was a senior Naval Officer in command of the
USS Greeneville, a US Navy attack submarine. His negligent actions resulted in the loss of nine
Japanese fishermen (men and boys) when his submarine sank the fishing vessel “Ehime Maru”
off the coast of Hawaii. The Pacific Fleet Commander was quoted as stating “this tragic accident
could and should have been avoided by simply following existing Navy standards and
procedures in bringing submarines to the surface.” Commander Waddle was given Article 15
punishment for his acts.

6. Commander Waddle and PFC Combs both made mistakes with tragic results. PFC Combs
made his mistake while conducting high stress combat operations in Baghdad. Commander
Waddle made his while cruising on a PR mission off the coast of Hawaii. Had PFC Combs
placed his weapon back on safe and kept his finger out of the trigger well I would not be writing
to you today. Had Commander Waddle followed Naval safety regulations nine men and boys
from one of our coalition countries would still be alive. In the interests of fairness and equity,
we request you approve this Chapter 10. i

7. If this request is approved, PFC Combs will be punished for his misconduct as he returns to
his civilian life. An OTH discharge will be a permanent part of his record and will make it
difficult for him to gain meaningful employment. He will not be able to fulfill his dream of
following in his father’s footsteps and becoming a federal police officer in Washington D.C.
Additionally, an OTH will shadow him in all his endeavors for the rest of his life. He will
automatically lose most Veterans Affairs’ (VA) and other benefits, to include his Montgomery
GIBill.

8. An approved Chapter 10 sends a message to other Soldiers in the unit that conduct like PEC
Combs’ will not be tolerated. It will be well known that weapon safety mistakes, and their tragic
results, will end your military career, ruin your reputation, potentially sacrifice your future as a
productive member of society, and leave you with a discharge less than Honorable. But, they
will also know that they can have the same chance as senior officers who commit similar
negligent conduct. Commander Waddle got to retire, all PFC Combs asks is to be discharged.
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FICI-JA-BFO

Company, 759th MP BN, 42nd MP BDE, Camp Cuervo, Iraq

9. Respectfully, I ask that you consider PFC Combs, the words of his fellow soldiers and family
(See Enclosures 3, 4, 5), and the evidence in the case currently pending trial, and approve this
Chapter 10 request (See Enclosure 6). If you have any questions, I can be reached at 822-2866.

Encls
Letter, PFC Combs CPT,JA

Picture Defense Counsel
Soldier Letters

Letter, Mrs. Hunter

Powerpoint

Chapter 10 Request, PFC Combs

. SCOTT

A e
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Sir, family members, my unit:

I want to say I am sorry to everyone affected by my negligent discharge and the injuries it
caused, mentally and physically. Iam truly sorry for everything. Iknow that as a U.S. Army
Soldier and a member of the Military Police Corp I must never do what I did. You must always
keep your weapon on safe unless you are going to engage the enemy. It must be on safe at all
other times. I truly let down everyone in the unit and the people of Iraq that we are trying to save
when 1 failed to handle my assign weapon safely.

My poor judgment has hurt and harmed many people. There is no real way I can ever make it up
to the victim, family members, or the U.S. Army. I will carry this mistake with me the rest of
my life.

I was trying my best to do my job. But1 failed. My failure has ruined my life, but that is
nothing compared to the effect on the victim and family. I can never make up my mistake to
them. ButI will try.

1t has also hurt the war effort. When soldiers accidentally harm civilians through a negligent
discharge they bring shame on the army. They also make it hard to win the war.

1 don’t have words that can explain my sorrow over my mistake. I don t know what to say or
how I can do penance. But I pray everyday for guidance.

But, I pledge that I will try to make up for this. I only ask forgiveness and mercy. I promise to
spend the rest of my life making up for my action.

iy £ T

PFC James Combs
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OFFICE OF THE CLERK OF COURT
US ARMY JUDICIARY -
ARLINGTON, VIRGINIA 22203-1837

THE RECORD OF TRIAL HAS BEEN REVIEWED FOR RELEASE UNDER THE
PROVISICNS OF THE FREEDOM OF INFORMATION ACT. THE DOCUMENT[S]
DESCRIBED AS FOLLOWS HAVE BEEN REMOVED FROM THIS COPY OF

THE RECORD BECAUSE THE RELEASE WOULD BE IN VIOLATION OF THE DOD
FREEDOM OF INFORMATION ACT PROGRAM, DOD 5400.7-R, EXEMPTION

(b} {(6) 5 U.5.C. 552(b)6):

Photographs
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REPORT OF PROGEEDINGS BY INVESTIGATING OFFICER/bUARD OF OFFICERS

For use of this form, see AR 15-6; the proponent agency is OTJAG.

IF MORE SPACE IS REQUIRED IN FILLING OUT ANY PORTION OF THIS FORM, ATTACH ADDITIONAL SHEET S

SECTION | - APPOINTMENT

Appointed by LTC Byron A. Freeman, Commander, Task Force 759th Military Police, Camp Cuervo, Iraq, APO AE 09350-2402

{Appointing authority}

on 27 September 2004 (Attach inclosure I: Letter of appointment or summary of oral appointment data.) (See para 3-15, AR 15-6.)
(Date} -

SECTION [ - SESSIONS

The (investigation) (board) comutienced gt Camp Cuervo, Iraq L at 1000

{Place) 7 {Ttme)

on 27 September 2004 (If a formal board met for more than one session, check here [. Indicate in an inclosure the time each session began and

ended, the place, %a;?ans present and absent, and explanation of absences, if any.) The following persons (members, respondents, counsel) were
present: (After each name, indicate capacity, e.g., President, Recorder, Member, Legal Advisor.)

The following persons (members, respondents, counsel) were absent: (Include brief explanation of each absence.) (See paras 5-2 and 5-8a, AR 15-6.)

The (investi-g;aring gfficer) (board) finished gathering/hearing evidence at 1430 i on 4 October 2004

{Date)
on - 6 October 2004

and completed findings and recomrnendations at

(Date)

SECTION Wi =C

A. COMPLETE IN ALL CASES |YES

1 '| Inclosutes (para 3-15, AR 15-6) )
Are the following inclosed and numbered consecutively with Romar-aumerals: (Attacked in order listed)
a. The lefter of _appomtmem or a summary of oral appointment data? ’

b. Copy of notice to respondent, if any? (See item 9, below)

. Other correspondence with respondent or counsel, if any?

All other written commiunications to or from the appointing authority? - x

Privacy Act Statements (Certificate, if statement provided orally)?

wimaln

icer or board of any uhusunal delays, difficulties, irregularities, or other p‘roﬁlems

Explanation by the investiga‘t

encountered (e.g., absence Herial witnesses)?

g. Information as to sessions of al board not included on page 1 of this report?

h. Any other significant papers (other than evidence) relating to administrative aspects of the investigation or board?

XX XX XX

FOOTNOTES: U Explain all negative answers on an attached sheer,

2 Useb of the N/d column conisticutes a pa.vmve represenmzmn chat the circumstances described in the queman did not eccur in chw mvesctgaaon
or board. .

R
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DEPARTMENT OF THE ARMY
272ND MILITARY POLICE COMPANY
CAMP CUERVO, IRAGQ
- APQ AE 09342

REPLY TO
ATTENTION QF:

FICI-JA-BFO 13 December 2004

MEMORANDUM THRU

Commander, 272nd MP Company, 759th MP BN, 42nd MP BDE, Camp Cuervo, Irag
Commander, 759th MP BN, 42nd MP BDE, Camp Cuervo, Iraq

Commander, 42nd MP BDE, III Corps, Camp Victory, Iraq

FOR Commander, ]]I Corps, Camp Victory, Iraq

SUBJECT: Discharge in Lieu of Trial by Court-Martial -- PEC James Combs, «
272nd MP Company, 759th MP BN, 42nd MP BDE, Camp Cuervo, Iraq,

1. I am writing this memorandum to communicate my support for the attached Discharge in Lieu
of Trial by Court-Martial that is being submitted by PFC James Combs.

2. 1strongly support a Discharge in Lieu of Trial by Court Martial as the appropriate measure in
this case. [have been PFC Combs platoon sergeant since Oct 03 and have at no time observed
PEC Combs show agression towards any person. PFC Combs is the kind of person who would
rather venture away from a confontation than get into one. Ido not believe that PFC Combs
deserves jail time for this incident and thus a discharge would adequately serve the same purpose
and would save the Army and this unit the time and manpower that would be needed to set up
court martial proceedings.

3. POC this action is the undersigned at DMVT 559-1740.

S5~

STEPHEN S. McQUERRY
SSG(P), USA
Platoon Sergeant
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DEPARTMENT OF THE ARMY
272ND MILITARY POLICE COMPANY
CAMP CUERVO, IRAQ
APQ AE 09342

REPLY TO
ATTENTION OF;

FICI-JA-BFO 22 December 2004

MEMORANDUM THRU

FOR Commander, Il Corps, Camp Victory, Iraq
SUBJECT: Discharge in Lieu of Trial by Court-Martial -- PFC James Combs,
272nd MP Company, 759th MP BN, 42nd MP BDE, Camp Cuervo, Iraq,

1. Tam writing this memorandum to communicate my support for the attached Discharge in Lieu
of Trial by Court-Martial that is being submitted by PFC James Combs.

2. T have been PFC Combs squad leader since jul 04, since that time I have not seen any signs of
aggression, PFC Combs is a very passive person and passes that aura off to the soldiers around
him. PFC Combs has demonstrated on numerous occasions his dedication to the U.S. Army.
PFC Combs is a strong soldier that continues to work and improve himself as well as strive to
complete missions above the standard. PFC Combs continually tries to better himself and the
soldiers around him. PFC Combs is a soldier that completes tasks requiring little to no
supervision. After the incident occurred PFC Combs continues to soldier and maintain a positive
outlook within his squad putting extra personal time into completing details so as the soldiers
getting off mission do not have to put in extra hours of work. PFC Combs is constantly
concermned with the welfare of the soldiers around him. PFC Combs is a soldier that puts a lot of
personal care into his job performance, PFC Combs demonstrated himself above the standard in
earning a waiver for Specialist for 1 Oct 04 but was unable to be pinned due to the incident at
hand.

3. POC this action is the undersigned at DNVT 559-1740.

Squad Leader
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DEPARTMENT OF THE ARMY
272ND MILITARY POLICE COMPANY
CAMP CUERVO, IRAQ
APO AE 09342

REPLY TO
ATTENTION OF:

FICI-JA-BFO 13 December 2004

MEMORANDUM FOR Commander, III Corps, Camp Victory, Iraq

SUBJECT: Discharge in Lieu of Trial by Court-Martial -- PFC James Combs,
272nd MP Company, 759th MP BN, 42nd MP BDE, Camp Cuervo, Iraq,

I. 1 am writing this memorandum to communicate my support for the attached Discharge in
Lieu of Trial by Court-Martial that is being submitted by PFC James Combs.

2. Istrongly support a Discharge in Lieu of Trial by Court Martial as the appropriate measure in
this case. Ido not feel that PFC Combs deserves to go through the court martial proceedings.
Yes PFC Combs has made a mistake that he will remember for the rest of his life. I feel that he
has gone through what he deserves as punishment. I feel strongly about backing up PFC Combs
decision about requesting a chapter 10 instead of going to prison and having a felony charge on
his record for the rest of his life. 1 have known PFC Combs for about 2 years. I was his Squad
Leader for about 18 months; I know his way of thinking and he is a hard worker. I do not see
any reason PFC Combs would have picked up his weapon and aimed it at a non-threat and pulled
the trigger to shoot someone. He is not that type of person to take someone’s life just to see what
would happen.

3. POC this action is the undersigned at DMVT 559-1740.

LL W. HALL

SGT, USA
Squad Leader
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To Whom It May Concern:

I have known PFC Combs for over a year now. [ have been his team mate for this whole
deployment and even in the garrison environment and I am still currently his team mate
also his room mate [ know this man inside and out I look at him as a brother I never had.
PFC Combs is a very mellow and outgoing person, he is a very quiet guy if he doesn’t
know you but still he is the kind of guy no matter who you are or were your from he
would bend over backwards to help you even if he didn’t know you, he is a very sweet
and kind hearted person. As a soldier if you ask him to do something anything he will go
out and execute his mission or responsibility with out questioning it or complaining about-
it he is not like the average Joe in any way you could say if their was a perfect soldier it
would be him, and if he makes a mistake he never looks back and complains about it or
dwells on it he just fixes his mistakes.
My personal thoughts about all of this I know I am only a Private First Class in the army
and I don’t have much say in things I just do what I am told to but in this case I can’t just
sit on the sidelines and watch my team mate and close friend go down in flames. I joined
the army because it was my dream to serve since I was a little kid. My whole family has
been through the service and now it is my time. I remember hearing all about the great
stories of the United States Army and how they took care of their own and how much fun
it could be and at the same time meeting new people and going to see different cultures
around the world. T would get a chance to say that I was proud to be in the greatest army
in the world. I mostly still feel this way about the army but lately I have had a different
attitude about our great army. Lately [ have seen a lot of mistakes that have been made
“and how from hearing about all the old stories how the army has changed so much. I
can’t say that the army has changed for the beiter or the worse but in some cause I can
see that it has changed for the worse sometimes. I feel like the army doesn’t take care of
its own like they should. Idefiantly see that some people treat this place like a garrison
environment. I just don’t want you to forget what kind of environment we are in. Its like
no other environment, we are in a war, theres no other way to put it. We have brother in
arms that are dying everyday here, as well as innocent people with the guilty. There is
nothing we can do about that, it is just a factor of war. Sometimes they are just at the
wrong place at the wrong time and some die because of accidents. When innocent people
die in war no one wants them to by any means, its just a factor. If you look back at every
conflict or war that has happened there are 100’s upon 100’s of innocent people that have
died for the cause. War is nothing pretty, people are going to die and people will be
punished for the actions that they have done during war. Nothing good will ever come
out during the war. It is when it is all said and done with that you will see the good that
came out of this war.
The day the incident happened I was there at station 10 when this all took place I was
down in the fruck posting security from out of my turret. Before I go on I want to say one
quick thing. Combs was only a week away from getting his specialist and I know how he
was for the last two weeks. Combs wanted to go to the next rank more than anything in
the world. He was trying so hard to do right he did not want anything bad to happened to -
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him. He was trying so hard to look so good for that next rank he was getting up earlier in
the morning just to be ready for the mission. He was doing all of his soldier tasks and
drills above and beyond so he could just show he was ready for his next big step in the
army as a specialist. He was really looking good at everything he did and I know that the
last thing in the whole world that he wanted is to have an accidental discharge. 1
remember hearing that gun shot go off and I remember right when it went off. At that
time I didn’t know if some one was going to start shooting at us because the
neighborhood that we were in is a pretty bad place, or if someone seen something and
took a shot at that exact point of time I wasn’t sure what has happening. NextIknew I
heard over our talk about that Combs had just had an accidental discharge and the
sergeant did what they had to do they called it up. We were five minutes from getting
ready to leave that station. There was suppose to be a two star general stopping by that
station that day to see how things were going on our mission so security was increased
and everybody was more focused. We were expecting him to show that day but he never
did. Tdon’t know the real reason why he didn’t show he might have had more important
things to do that day. After PFC Combs had his discharge he came down to the truck and
we headed back to camp so the leaders could do what had to be done when something
like this happens. I remember the highest ranking sergeant coming up to us right before
we left telling us to keep are eyes open because that round might have hit somebody and
there is a angry crowd out there, and they might want to retaliate. As soon as we rolled
out past the wall of the IP station every gunner was focused and ready for anything to
happen. 1remember looking every where for this angry crowd and I saw nothing.
Everybody was just like they always are at that place, just walking around carrying on
with their everyday life. There was no angry crowd and 1 saw no signs of anybody that
got hurt from any stray bullet. Before we left I talked to Combs because he is my driver. I
asked him what happened, he was in complete shock and he couldn’t understand why the
weapon went off. I know by the look on his face and how hard he was trying just to get
promoted to specialist that he did not mean to have in accidental discharge. I remember
in exact words what he said that day after it happened, he said “man I was doing so good
to, man I really wanted that specialist, I don’t know what happened” and the look on his
face I could never forget. He looked like he wanted to cry because he knew and I knew
that if you have an accidental discharge you will not be getting promoted. You will be
getting demoted. I felt so bad for him because he was doing so good and he was trying so
hard to be a great soldier. No matter what has happened or what is said about all of this I
know and everybody else who knows Combs personally knows that he is the best soldier
and he is just an cutstanding kind of guy.

What I am asking I know is a lot, and you may believe he should be punished for his
actions. Iam not saying he should not be punished for his actions, but please [am -
begging you as one soldier to another soldier to show mercy on him. Don’t forgetheisa
brother in arms and that is what the army truly is one big family defending our siblings
back at home. I cant beg you enough to show mercy on him. He is not a man who
should go to jail for his actions or for this incident it was truly an accident in war. He is
just a young man who joined for the right to protect his freedom and to serve his country.
He did that knowing he might give the ultimate sacrifice and I know he would if he had
to. Please don’t forget he came here to do good on.his own. No one forced him to come
here but he did it for his country. The last thing he would of wanted is to let his country

2389




down. So please show mei‘cy and do not let this great man and outstanding soldier go to
jail. I do not think that is a fair punishment for this man-and I know if you truly knew
him you would think the same way I do.

Thank you for giving me the time to let my thoughts be heard.

Sincerely,

e K

Theodore G. Larnard
PEC, USA
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December 5, 2004

Dear L1. General Metz:

I’'m writing to ask you to be lenient and consider the motlon for Chapter 10 for my son
James E. Combs IIL

I’m aware of the accident and I’m sorry. I’'m also aware of the hostile environment that |
he has been place as a young kid with little knowledge of what to expect and hope that
you take that in to consideration when making your decision. James has been a good SOn.:
He has overcome the heartbreak of a divorce home. He endured the heartache of not :
having his mother with him during his early years and he did not fall victim to the
problems most kids of divorce family encounter, James did well in school and did not
engage in many abuses kids from his situation sometime do.

James joined the military because he thought it would help him become a police officer
when his duties were completed with the military. When he told me of his decision to
join, I tried to convince him to reconsider. But he told me “Mom [ think joining the
military will be a great opportunity for me and will help in the future.” I now see hlS
future fading and I ask that you consider this request.

James did not have it easy. At seven years old I sent him to live with his father when we
separated (his father was abusive to me), because I could not provide for him and myself. :
At the time it was to be temporary, but his father chose to keep custody and I've spend
the last 10 plus years hating myself for not doing all I could to keep him with me. Atthe
time I did my best, but it just wasn’t good enough. I've lived with fact that I fail him as a
mother and was not there for him when he needed me in his early years. Thatis why I
ask if my words could help him now, I will not feel like a complete failure. Our '
separation over the years has caused many years of heartache and depression and just hnn
being in Iraq has-deepen the pain of not being able to help him then and now. Againl
feel helpless to help my son and be there for him. If I could trade places with him right
now that would be my wish, so that he could have a meaningful and successful life.

James is a good and loving son and brother. He’s very supportive of his little sister
(Danielle) 11 years old who going through preteens and James advices her onhowto
handle mom (because they both think I’m t00 strict). She thinks the world of her brother
She has put together a slideshow that she will be sending to Capt Scott. :

Please give my son another chance.

Thank you.
Janice R. Hunter
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OFFICE OF THE CLERK OF COURT
.~ US ARMY JUDICIARY :
ARLINGTON, VIRGINIA 22203-1837

THE RECORD 'OF‘TRIAL HAS BEEN REVIEWED FOR RELEASE UNDER THE
PROVISZIgONS OF THE FREEDOM OF INFORMATION ACT. THE DOCUMENT [ §]
DESC_RIBED AS FOLLOWS HAVE BEEN REMOVED FROM THIS COPY OF

THE RECORD BECAUSE TH_E. RELEASE WOULD BE IN VIOLATION OF THE DOD
FREED'OM.OF INFORMATION ACT PROGR.AM_, DOD 5400.7-R, EXEMPTION

(b) (6) 5.U.S.C. 552(b)6):

Photoaraphs
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DEPARTMENT OF THE ARMY
UNITED STATES ARMY TRIAL DEFENSE SERVICE
REGION IX, BAGHDAD FIELD OFFICE
CAMP VICTORY, IRAQ
APO AE '09342

REPLYTO
ATTENTION OF:

~ FICIJA-BFO o 24 December 2004

MEMORANDUM THRU

- Commander, 272nd MP Company, 759th MP BN, 42nd MP BDE, Camp Cuervb, Iraq
Commander, 759th MP BN, 42nd MP BDE, Camp Cuervo, Iraq |

i Cémmande’r, 42nd-MP BDE, I Corps, Camp Victory, Iraq

- FOR Commander, HI Corps, Camp Victory, Iraq

- SUBIECT: Request for Discharge in Lieu of Trial by Court-Martial -- PFC James Combs, - |
. 272nd MP Company, 759th MP BN, 42nd MP BDE, Camp Cuervo, Iraq,

" 1. 1, PFC James Combs, _, hereby voluntarily request discharge in [ieu of trial by -

~ court-martial under AR 635-200, chapter 10. I understand that I may request discharge in lieu of
trial by court-martial because of the following charge which has been preferred against:me under
the Uniform Code of Military Justice, which authorizes the imposition of a bad conduct or

- dishonorable discharge: Article 119, Involuntary Manslaughter.

2. Tam making this request of my own free will and have not been subjected to any coercion -

. whatsoever by any person. I have been advised of the implications that are attached to it. By

~ submitting this request for discharge, I acknowledge that I understand the elements of the offense
charged and am guilty of the charge against me or of a lesser included offense therein contamed
which also authorize the imposition of a bad conduct or dishonorable discharge. Moreover, I:
hereby state that under no circumstances do I desire further rehabilitation, for I have no desu'e to

- perform further military service. :

- 3. Prior to completing this form, I have been afforded the opportunity to consult with appointed

- counsel for consultation. I have consulted with counsel for consultation who has fully advised me
of the nature of my rights under the Uniform Code of Military Justice, the elements of the .
offenses with which I am charged, any relevant lesser included offenses thereto, and the facts :
which must be established by competent evidence beyond a reasonable doubt to sustain a ﬁnd_mg
~ of guilty; the possible defenses which appear to be available at this time; and the maximum :
permissible punishment if found guilty. Although he has furmshed me legal adv1ce this dec1310n
is my own.

4.1 undersiand that, if my request for discharge is accepted, I may be discharged under

conditions other than honorable. [ have been advised and understand the possible effects of an
- Under Other Than Honorable Discharge (including but not limited to reduction to the lowest !
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. -

SUBJECT: Request for [;);-vz.;uarge in Lieu of Trial by Court-Martiai  2FC J. ames Combs,
) - 272nd MP Company, 759th MP BN, 42nd MP BDE, Camp Cuervo, Iraq

enlisted grade (Private E-1) by operation of law) and that, as a result of the issuance of such a
discharge, I will be deprived of many or all Army benefits, that I may be ineligible for many or
all benefits administered by the Veterans Administration, and that I may be deprived of my rights
and benefits as a veteran under both Federal and State law, as indicated on a copy of DA Poster
635-1, which was provided me. I also understand that I may expect to encounter substantial
prejudice in civilian life because of an Under Other Than Honorable Discharge. I further
understand that there is neither automatic upgrading nor review by any Government agency of a
less than honorable discharge and that I must apply to the Army Discharge Review Board or the
Army Board of Corrections of Military Records if I wish review of my discharge. Irealize that
the act of consideration by either board does not imply that my discharge will be upgraded.

5. Tunderstand that, once my request for discharge is submitted, it may be withdrawn only with
consent of the commander exercising general court-martial authority, or without that
commander's consent, in the event trial results in an acquittal or the sentence does not include a
punitive discharge even though one could have been adjudged by the court. Further, I understand
that if I depart absent without leave, this request may be processed and I may be discharged even
though I am absent. This request is conditioned upon disapproval of the findings and sentence of
any court-martial, if applicable in this case.

6. I have been advised that I may submit statements in my own behalf, which will accompany
my request for discharge. Statements in my own behalf are submitted as enclosures to my
Defense Counsel’s transmittal memorandum. Iask that you consider all materials submitted in
my Defense Counsel’s transmittal memorandum as materials submitted on my own behalf.

7. I hereby acknowledge receipt of a copy of this request for discharge.

- 5 Cainm—

JAMES COMBS
PFC, U.S. Army
Accused
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SUBJECT Request for Dlscharge in Lleu of Tnal by Court—Mamal -- PFC James Combs

. 272nd MP Compasn J\lﬂ:’—BDE,_deanuCINDrlraq—— ;_Q

Having been advised by me of:

a. The basis for his contemplated trial by couri-martial and the maximum permxss1ble
punishment authorized under the Uniform Code of Military Justice;

b. The possible cffects of an Under Other Than Honorable D1schargc if this request 1s
approved (including but not limited to reduction to the lowest enlisted grade (Private E-1) by
~ operation of law and the loss of benefits administered by both the Army and other Federal
agencies as indicated on a copy of DA Poster 635-1, which was provided to the soldier); and .

¢. The procedures and rights available to him/her;

PFC James Combs, | . personally made the choices indicated in the foregoing request
for discharge in lieu of trial by court-martial. :

CPT,JA _
Defense Counsel :

Data required by the Privacy Act of 1974 (5 USC 552a)
-: AUTHORITY: Section 301, title 5 USC and section 3013, title 10; USC.

PURPOSE: To be used by the commander—exeréising general court-martial jurisdiction over fyou
~ to determine approval or disapproval of your request for dlscharge in lieu of trial by court-
martlal :

- ROUTINE USES: Request, with appropriate documentation, including the decision of the

- discharge authority, will be filed in the MPRJ as permanent material and disposed of in
accordance with AR 640-10, and may be used by other appropriate Federal agencies and State

~ and local governmental activities where use of the information is compatible with the purpose for
which the information was collected.

Submission of a request for discharge is voluntary. Failure to provide all or a portion of the
requested information may result in your request being disapproved. : 5

3
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COURT-MARTIAL CHARGES
F

TO FROM " DATE

1. Court-Martial charges against the following named individual are forwarded as Enclosure 1. Witness

statements, any evidence of previous misconduct (o include properly certified DA Forms 2627) and the
accused’s DA Forms 2 and 2-1 are attached as Enclosure 2.

Name Rank SSN
COMBS Ill, James Edward PFC

Organization

272" MP Co, 720" MP BN, 42" MP BDE APO AE 09342

2. All witnesses will remain in fraq for the next 90 days except the following named individuals:

No other witnesses will be released without notifying the Staff Judge Advocate.

3. | recommend:

{ ) Summary Cour-Martial { ) Special Court-Martial ( ) BCD Special Court-Martial
{ ) General Court-Martial
NAME OF COMMANDER SIGNATURE OF COMMANDER DATE

TO FROM

| have reviewed the attached charges and conclude that each offense is supported by the ewdence
| (recommend) (direct):

( ) Summary Court-Martial { ) Special Court-Martial { ) BCD Special Court Martial
() General Court-Martial
NAME OF COMMANDER ' SIGNATURE OF COMMANDER PATE

TO FROM

| have reviewed the attached charges and conclude that each offense is supported by the evidence.
| (recommend) (direct):

{ ) Summary Court-Martial { ) Special Court-Mariial { ) BCD Special Court-Martial
{ ) Article 32 Investigation ( ) General Court-Martial
NAME OF COMMANDER SIGNATURE OF COMMANDER DATE
TO FROM
Commander, Hl Corps Commander, 42™ MP Brigade
| have examined the article 32 investigation and allied papers and (recommend) feirmet) trial by:
{ Summary Court-Martial )} Special Court-Martial { ) BCD Special Court-Martial

General Court-Martial

NAME OF COMMANDER ; jz SIGNATURE DF COMMANDER DATE
RICHARD W. SWENGROS gs’ﬁuw {{ Thn 2008
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COURT-MARTIAL CHARGES

TO ,
Commander, 75%th MP Bn Gommander
1.

FROM DAT
Commander, 272d MP Co 20 8¢l OF
Court-Martial charges against the following named individual are forwarded as Enclosure 1. Witness statements, any evidence of previbus

"misconduct (to include properly certified DA Forms 2627) and the accused’s DA Forms 2 and 2-1 are attached as Enclosure 2.
2. Combs lll; James Edward PFC E-3

Name

_ Rank SEN
272d MP Co, 759th MP Bn, 89th MP Bde APO AE (09342
Organization

3. I recommend:

( ) Summary Court-Martial{ ) Special Court-Martial

{ ) BCD 8pecial Court-Martial
(%) General Court-Martjal .
NAME OF COMMANDER ER
CP S8 )

TO

FROM DATE
Commander, 89th MP Bde Commander, 759th MP Battalion D2 acrz%/
I have reviewed the attached charges and conclude that each offense is supported by the evidence
I (recommend) {dizesty:

{ ) Summary Court-Martial{ ) Special Court-Martial ( ) BCD Special Court Martial
- {2 General Court-Martial

Z
NAME OF COMMANDER . NATUE E, A
L.TC BYRON FREEMAN

Commander, 89th MP Brigade

I have reviewed the attached charges and conclude that each offense is supported by the evidence.
I (rewsmmmasd) (d

() Summary Court-Martial ( )} Special Court-Martial ( ) BCD Special Court-Martial
_ < Article 32 Investigation () General Court-Martial

NAME OF COMMANDER
DAVID PS

TO

FROM
Commander, lll Corps

DATE
Commander, 89th MP Brigade
I have examined the Axticle 32 Investigation and allied papers and (recommend) (direct) trial by:
{ ) Summary Court-Martial ( )} Special Court-Martial (
{ ) General Court-Martial
NAME OF COMMANDER SIGNATURE OF COMMANDER
DAVID D. PHILLIPS ‘

)} BCD Special Court-Martial
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DEPARTMENT OF THE. ARMY
Headguarters, 89th Military Police Brigade
Victory Base, Iraq
APQO AE 09342

AFVP-CO : 10 DEC 2004

MEMORANDUM FOR Colonel Richard Swengros, Commander, 42nd Military Police
Brigade, Victory Base, Iraq APO AE 09342

SUBJECT: Forwarding of Charges--Unitéd States v. Private First Class James Edward
Combs Ilf, 272d Military Police Company, 759th Military Police Battalion, 89th M|I|tary
Police Brigade, Ill Corps, Victory Base, Iraq, APO AE 09342-1400

1. Applicable Law: Rules for Courts-Martial (RCM) 401

2. On or about 1 March 2003, | assumed special court-martial convening authority of the
272d Military Police Company. On 20 October 2004, the unit commander, CPT Jason
Marquiss, 272d Military Police Company, preferred charges against the above mentioned
accused. On 1 November 2004, | reviewed the charges preferred against the accused and
concluded the offenses were supported by the evidence. | directed MAJ Margaret Compton
to conduct an Article 32 investigation pursuant RCM 405. '

3. On 19 November 2004, | denied the defense request for investigative assistant to be
made a part of the defense team. On 20 November 2004, | denied a similar defense
defense request for a linguist assistant to be made part of the defense team. On 28
November, CPT Scott requested a delay until 16 December 2004. Due to the 89th Military
Police Brigade’s transfer of authority with the 42nd Military Police Brigade on 11 December
2004, | granted the delay until 11 December 2004.

4. Consistent with RCM 401, | am forwarding the preferred charges with supporting
evidence to you for your consideration and review. | am also forwarding all previous
defense requests for your review and consideration.

5. POC is Captain Sheppard at cullen.sheppard@us.army.mil.

CF: | ‘&'@‘%D PHILLIF’Sg 7

. Trial Counsel COL, MP
Defense Counsel Commanding
Accused
Article 32 Officer
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AT
DEPARTMENT OF THE ARMY
Headquarters, 42d Military Police Brigade
o Victory Base, Iraq
APO AE 09342

AFZH-MP 10 DEC Z004

MEMORANDUM FOR Defense Counsel,_United States v. Private First Class
James Edward Combs IlI, 272d Military Police Company, 759th Military Police
Battalion, 42d Military Police Brigade, Il Corps, Victory Base, Irag, APO AE
09342-1400

SUBJECT: Reception of Charges

1. Applicable Law: Manual for Courts Martial, United States, 2002 Edition, Rule
for Courts-Martial 401.

2. On 11 December 2004, | assumed special court-martial convening authority
for the 272d Military Police Company. | reviewed the charges against Private
First Class James Edward Combs Ill. | conclude that the evidence supports the
preferred charges. | ratify the decision of the Commander, 89th Military Police
Brigade to direct an Article 32 investigation. | specifically ratify the appointment
of Major Margaret Compton as the investigating officer.

3. On 28 November, CPT David Scott, counsel for the defendant, requested a
delay until 16 December 2004. Due to the 89th Military Police Brigade’s transfer
of authority with the 42d Military Police Brigade on 11 December 2004, COL
Phillips, CDR, 89th MP BDE, granted the delay until 11 December 2004. |
specifically ratify the granting of CPT Scoit’s delay request up to 11 December.

4. | have also reviewed the defense request for a linguist assistant and an
investigative assistant to be appointed as a confidential member of the defense
team. | also ratify the decision of the Commander, 89th Military Police Brigade to
deny the defense request to appoint a linguist and an investigator as a
confidential member of the defense team.

5. The POC for this memorandum is CPT Chris Pawloski at VOIP 242-0256.

RICHARD W. SWEN &Hhos
COL, MP
Commanding
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DEPARTMENT OF THE ARMY

Headquarters, 42™ Military Police Brigade
Baghdad, Iraq APQ AE (09342

REPLY TO
ATTENTION OF:

AFZF-JA
MEMORANDUM FOR Captain David Scoft, Defense Counsel
SUBJECT: Article 45 Proceédings-F’rivate First Class James Edward Combs, i, 272nd Military Police
Company, 758th Military Police Battalion, 42nd Military Police Brigade, Camp Rasdimayah, Iraq APO
AE 09390
1. Purpose. To request the presence of witnesses for the above proceedings.
2. References:
a. Article 46, Uniform Code of Military Justice
b. Rules for Courts-Martial (R.C.M.) 1001, Presentencing Procedure
3. The Government requests the presence of the following witnesses:
a. Jalil Abbas Ali, victim’s husband
b. Esam Abud Jasim, victim’s neighbour.

c. Master Saef Mezher Al-Zubide

6. POC for this memorandum is the undersigned at DNVT 242-0256.

g '—-K ®
/ RISTOPHER L. PAWLOSKI
CPT, JA
Trial Counsel
CF:
Defense Counsel
Co-Counsel
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UNITED STATES

V. SECTION IIf AND OTHER

_ MANDATORY DISCLOSURES
COMBS Ill, JAMES EDWARDS '

PFC, U.S. Army, '

272d Military Police Company,

759th Military Police Battalion,

89th Military Police Brigade, [If Corps,

Camp Cuervo, lrag APO AE 09390

19 November 2004

L L L ML R L R S e

The Government makes the following mandatory disclosures in the above case:

1. Pursuant to MRE 301(c)(2), no government witness has been granted immunity or
leniency in exchange for testimony.

2. Pursuant to MRE 304(d)(1), the government has previously provided the defense
counsel with a copy of the accused’s 22 September 2004 sworn statement to First
Lieutenant Nicholas Petit, the accused’s 23 September 2004 sworn statement to
Special Agent irene Cintron, the accused’s 4 October 2004 sworn statement to First
Lieutenant Brandt Wathen, and the accused’s 9 October 2004 sworn statement to
Special Agent Bryan Dugger. In addition, the government gives notice of the following
oral statements made by the accused:

a. 22 September 2004 statement to SGT Levi Duran that his “weapon just
went off, it was on safe," or words to that effect.

b. 22 September 2004 statement to SGT Duran and SPC Wade Cook: When
the accused was asked the direction of the weapon when it discharged, the
accused pointed towards the alley and said “somewhere towards the alley,” or
words to that effect. '

c. 22 September 2004 statement to SFC Kenneth Pryor that “the weapon
was on safe Sergeant,” or words to that effect.

3. Pursuant to MRE 311(d)(1), the government does not intend to offer any property of
the accused. :

4. Pursuant to MRE 321(c)(1), the government does not intend to offer any prior
identifications into evidence against the accused.

9. Pursuant to RCM 701(a)(4), the government knows of no prior convictions of the
accused _
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6. Pursuant to RCM 701(a)(6), the government notifies the defense of the following
evidence that may be favorable to the defense: Ali such evidence has been previously
provided to the defense.

7. The 38th Military Police Detachment (CID), 22nd Military Police Battalion,
investigated this case, and all files and evidence are available at its office for further
review.

8. The government acknowledges its continuing obligation to provide timely discovery
and will provide additional Section Il and other disclosures in the event the government
discovers new or additional evidence.

| certify that this Section IIl and Other Mandatory Disclosure was served on the defense
counsel via e-mail on 19 November 2004. '

Trial Counsel
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- FICI-JA-AL ‘ ' 11 Qctober 2004

MEMORANDUM FOR Commander, 759th Military Police Battalion, Camp Cuervo, iraq,
APO AE 09390-2402

SUBJECT: Legal Review of AR 15-6 Investlgatlon Concerning Shooting of Local
National on 22 September 2004

1. | have reviewed the subject investigation 1AW AR 15-8, paragraph 2-3b, and subject
to the comments below, find the investigation legally sufficient.

2. The proceedings comply with the legal requirements. Errors in the proceedings, if
any, do not have a material adverse effect on any individual's substantial rights.

3. The investigating officer (I0) found that “PFC Combs had been briefed on the current
ROE for theater.” The investigation contains no evidence to support this fi nding All
other fmdlngs are supported by a preponderance of the evidence.

4. The recommendations are consistent with the legally sufficient findings. The 1O _
recommended that appropriate action be taken against PFC Combs. Prior to taking any
UCMJ action, the Commander should consult with his Trial Counsel.

5. POC for this action is the unders:gned at sarah wo!f@vcmam hg.c5.army.mil or DSN
822-2500.

FOR THE STAFF JUDGE ADVOCATE:

Al 2 Wt

SARAH E. WOLF
CPT, JA
Administrative Law Attorney

2404




DEPARTMENT OF THE ARMY
TASK FORCE 759 MILITARY POLICE
CAMP CUERVO, IRAQ
APO AE 09390-2402

REPLY TO

ATTENTION OF:
AFZC-Y-P-JA 22 September 2004
MEMORANDUM FOR First Lieutenant Brandt R. Wathen "~ . , .15™ Military Police

Detachement, 759" Military Police Battalion, 89™ Military Police 7]—3'rigade, Camp Volunteer,
Irag, APO AE 09390

SUBJECT: Appointment as an AR 15-6 Investigating Officer.

1. Reference: AR 15-6, Procedure for Investigating Officers and Boards of Offtcers,
11 May 88, with Change 1, 30 Oct 96. '

2. On 22 September 2004, elements of the 272d Military Police Company, 759" Military Police
Battalion were involved in a Local National shooting, resulting in her death, while monitoring
the Al Rasheed IPS Headquarters. There were no injuries to soldiers or damage to vehicles
reported. You are directed to investigate the circumstances behind the shooting death of an Iraqi
National by PFC Combs.

3. Please supply a brief description of each casualty, including 1) full name; 2)
whether or not the casualty was engaged in hostile activities. You may coordinate with
the CMOC on this investigation in order to obtain this information.

4. SSG Monica Carlile, Battalion Paralegal, 759" Military Police Battalion, has a
packet of statements for your assistance. You are directed to go to the MNC-1, DSN
302-822-2500; Administrative Law office for an initial brief. You will formally
interview all soldiers who have previously made statements in this case. You will also
interview all witnesses identified as having knowledge of these events. You are
authorized to investigate any issue(s) that arise during your investigation that are
related to the primary purpose of your investigation.

5. During the course of your investigation, you will record all interviews on DA Form
2823 (Swomn Statement). If, during any interview, you suspect a violation of the
UCMI by the person you are interviewing, you are required to stop the interview, and
advise the interviewee of their Article 31(b) rights, using a DA Form 3881 (Right
Warning Waiver Certificate). You may continue to interview that person if they agree
to make further statements. If they do not, terminate the interview and contact your
legal advisor. If you have any questions about whether or not the person made a

- knowing and valid waiver, terminate the interview and contact your legal advisor. You
will advise all persons being interviewed that their statements can be discovered under
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