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Reform U.S. Approach to Border Prosecutions 

 

Illegal entry (under 8 U.S.C. § 1325) and illegal re-entry (under 8 U.S.C. § 1326) are now the most 

prosecuted federal crimes in the United States.
1
 According to the Pew Research Center, the increase in 

illegal re-entry convictions over the past two decades accounts for 48 percent of the growth in total 

convictions in federal courts over the period.
2
 This is the direct outcome of zero-tolerance programs that 

require the federal criminal prosecution and imprisonment of all unlawful border crossers, collectively 

referred to as “Operation Streamline.” 

 

First introduced in 2005, Streamline proceedings have been implemented in jurisdictions in every 

Southwest border state except California. Under Streamline, in addition to being processed for 

deportation, apprehended migrants are referred by the Department of Homeland Security (DHS) to the 

Department of Justice (DOJ) for federal prosecution, and are typically detained for 1 to 14 days before 

appearing in court.
3
 The average sentence length for individuals convicted of illegal re-entry is 19 

months.
4
 As a result of Streamline, DHS now refers more cases for federal prosecution than all of DOJ’s 

law enforcement agencies.
5
   

 

As part of his plans to reform the federal criminal justice system, the Attorney General has directed U.S. 

Attorneys to prioritize cases that deal with national security, violent crime, and financial fraud and cases 

that protect our most vulnerable communities.
6
 Prosecutions for illegal entry and re-entry achieve none of 

these stated priorities – and increase federal incarceration levels, primarily in private prisons known as 

Criminal Alien Requirement (CAR) facilities. Meanwhile, DHS’s goal for these prosecutions is to deter 

illegal migration, but it is virtually impossible to measure the multiple factors that inform a migrant’s 

decision to cross, and the desire to reunite with family or find a job often outweighs any fear of 

prosecution.
7
  It is also unclear whether DHS can even collect the data necessary to assess deterrent effect 

with any accuracy. 

 

Furthermore, illegal entry and re-entry prosecutions artificially inflate the numbers of people that DHS 

deports as “criminal aliens.” In FY 2013, more than 60,000 people removed by ICE had illegal entry or 

re-entry as their most serious criminal conviction.
8
 

 

DOJ and DHS should return immigration enforcement to civil authorities. Operation Streamline, 

as a zero-tolerance program, should be eliminated as wasteful and counter to fundamental notions 

of prosecutorial discretion and fitting the punishment to the crime. 

 

Border Prosecutions Drain Government Resources 

 

 Streamline overwhelms federal court districts along the Southwest border, draining resources that 

would be better used to pursue actual threats to public safety. Illegal entry and re-entry 

prosecutions constituted more than 80 percent of all prosecutions in the District of Arizona, 

District of New Mexico, Western District of Texas, and Southern District of Texas in FY 2013.
9
 

Nationwide, illegal re-entry prosecutions are up 76.2 percent since 2009.
10
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were the most common federal offense prosecuted in FY 2012 – more than drug, firearms, fraud, 

larceny, white-collar crimes, or child pornography.
11

 As a result, in 2011, the chief federal district 

judge in Arizona had to declare a judicial emergency and temporarily suspended a “speedy trial” 

time limit for criminal defendants.
12

 

 

 Streamline is extremely expensive to taxpayers, who foot the bill to fund district courts, U.S. 

Attorney’s offices, federal public defenders, Criminal Justice Act Panel attorneys, court 

interpreters, and U.S. Marshals Service facilities, as well as the private federal prisons used 

primarily to incarcerate non-citizens convicted of illegal re-entry.
13

 These private prisons, 

operating under 13 contracts, held 13 percent of the BOP population as of June 26, 2014.
14 

Federal 

incarceration costs for § 1325 and § 1326 prosecutions have been estimated at $1 billion per 

year.
15

 The percentage of immigration defendants released on bond before trial is lower than that 

for any other category of defendants charged with federal crimes, inflating pre-trial detention 

costs.
16

  

 

There Is No Evidence that Border Prosecutions Deter Illegal Entry 
 

 Migration Policy Institute has noted that for border crossers with strong family and economic ties 

to the United States “even… high-consequence enforcement strategies [criminal prosecutions] 

may not deter them from making future attempts.”
17

 

 

 A University of Arizona study tracking 1,200 people deported via Streamline found that when it 

comes to re-entry there is no statistically significant difference between those who went through 

Streamline and those who did not.
18

 

 

 From FY 2008 to FY 2012, Border Patrol apprehensions fell by about 82 percent in San Diego, 

which is not part of Streamline, outpacing declines in any Streamline sector. While the Yuma and 

El Paso sectors prosecute every apprehended migrant through Streamline, they have rates of 

recidivism almost identical to nearby sectors (respectively, Tucson and Del Rio/Laredo) that 

prosecute only a fraction of apprehended migrants through Streamline.
19

  

 

Streamline Prosecutions Do Not Meet Basic Due Process Standards 

 

 Immigrants charged with illegal entry or re-entry frequently do not receive counsel until they 

appear in court, allowing little time to consult with their attorney to understand the charges, 

consequences of conviction, and potential avenues for relief. Because a single attorney often 

represents dozens of defendants at a time, he or she might not be able to speak confidentially with 

each client or might have a conflict of interest among clients.
20

 

 

 Judges combine the initial appearance, arraignment, plea, and sentencing into a single hearing, 

sometimes taking as little as 25 seconds per defendant.
21

 

 

Federal Judges and Prosecutors Oppose Streamline 

 “The expenses of prosecuting illegal entry and re-entry cases (rather than deportation) on aliens 

without any significant criminal record is simply mind boggling. The U.S. Attorney’s policy of 

prosecuting all aliens presents a cost to the American taxpayer that is neither meritorious nor 

reasonable.” –Judge Sam Sparks, U.S. District Court for the Western District of Texas 
22
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 “The U.S. attorney isn’t bringing me those [priority] cases.  They’re just catching foot soldiers 

coming across the border. . . . But they will tell you that they don’t have the resources to . . . 

develop a conspiracy case.” –Judge George P. Kazen, U.S. District Court for the Southern District 

of Texas
23

 

 

 “Because of the [immigration] caseload, we can’t always be as proactive as we’d like to be 

because we’re so busy being reactive. [Drug and human trafficking] cases do exist. […] Would I 

like to spend a lot more time trying to work up the ladder to [drug and human trafficking] 

organizations? Most definitely.” –Clint Johnson, Assistant U.S. Attorney in Las Cruces, New 

Mexico
 24

 

 

 “There is a use of criminal justice resources that doesn’t make sense.” –Judge Ruben Castillo, U.S. 

District Court for the Northern District of Illinois and former Commissioner, U.S. Sentencing 

Commission
25

 

 

 “Every day I see people who would never have been considered as criminal defendants two years 

ago.” –Judge Robert C. Brack, U.S. District Court for the District of New Mexico
26

 

 

The Vatican has also called for an end to Operation Streamline.
27

  

 

ACLU Recommendations to DOJ and DHS 

 

 To implement the Attorney General’s August 2013 “Smart on Crime” announcement, DOJ should 

direct U.S. Attorneys to de-prioritize § 1325 and § 1326 prosecutions except in specific cases 

where such charges advance one of the Department’s current prosecutorial interests: national 

security, violent crime, financial fraud, and protection of the most vulnerable members of society.  

 

 In the case of violent crime, DOJ should direct prosecutors to pursue § 1325 and § 1326 charges 

only against individuals who have convictions for serious, violent felonies and whose sentences 

for those felonies were completed within the previous five years.  

 

 DOJ should direct prosecutors to exercise discretion not to pursue a § 1326 charge when the prior 

removal order, prior entry conviction, or prior re-entry conviction was obtained without full due 

process. DOJ should also direct prosecutors to exercise discretion not to pursue § 1325 and § 1326 

charges against certain categories of vulnerable individuals (for example, victims of domestic 

abuse and the elderly), or against individuals with significant U.S. ties.  

 

 To bring DHS policy in line with DOJ’s current prosecutorial interests, and given the absence of 

evidence that § 1325 and § 1326 prosecutions deter unauthorized immigration, DHS should 

instruct CBP and ICE agents to refer for § 1325and § 1326 prosecutions only those individuals 

who have convictions for serious, violent felonies, and whose sentences for those felonies were 

completed within the previous five years.  

 

 DHS should exclude from the “criminal alien” enforcement priority category all individuals whose 

most serious criminal conviction is for illegal entry or re-entry.  
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 DOJ and DHS should end the practice of appointing Border Patrol attorneys or other DHS 

employees to act as Special Assistant U.S. Attorneys, or in any prosecutorial capacity, in § 1325 

and § 1326 cases. 

 

 DOJ should withdraw the existing solicitations for new private prisons, stop soliciting new 

contract beds or facilities, and develop a long-term plan for phasing out the use of private prisons 

in concert with a reduction in the total federal prison population.  
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