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PRACTICE ADVISORY 

(Current as of February 2015)  
 

Department of Homeland Security Files Brief to the Board of Immigration Appeals 
Acknowledging that Immigration Judges May Grant Release on Conditional Parole Under 

INA § 236(a) as an Alternative to Release on a Monetary Bond 
 
Immigration and Nationality Act (“INA”) § 236(a), 8 U.S.C. § 1226(a), expressly authorizes the 
Attorney General to release a noncitizen from detention pending her removal case on a “bond of 
at least $1,500 . . . or conditional parole.” However, in recent years, Immigration Judges (“IJ”) 
nationwide have refused to hear requests for conditional parole—otherwise known as release on 
recognizance—on the grounds that they lack authority under the statute and regulations to grant 
release without a minimum $1,500 bond. The result is that many individuals remain in detention 
even where non-monetary conditions of release would be sufficient to ensure their appearance at 
future proceedings, solely because they are unable to pay a bond.    
 
In October 2014, the ACLU Immigrants’ Rights Project, ACLU of Washington, and Northwest 
Immigrant Rights Project filed Rivera v. Holder, a class action lawsuit on behalf of detainees in 
the Western District of Washington challenging the immigration courts’ policy of refusing to 
hear requests for conditional parole.  
 
After Rivera was filed, the government certified a case—In re V-G—to the Board of 
Immigration Appeals (“BIA”), asking that the BIA clarify this issue nationwide in a precedential 
decision. On January 21, 2015, the Department of Homeland Security (“DHS”) filed its brief 
with the BIA. There, DHS concedes that 
 

[t]he Immigration Judge [has] authority under section INA § 236(a) to release a 
respondent on her own recognizance and pursuant to conditional parole, as 
opposed to settling a monetary bond with a minimum amount of $1,500. No 
authority precludes an Immigration Judge from releasing a respondent on 
conditional parole under INA § 236(a)(2)(B), if the circumstances warrant release 
without a monetary bond. 

 
In re V-G, DHS Br. at 3 (BIA filed Jan. 21, 2015); see also id. at 6-11 (discussing how this 
authority is confirmed by the plain language of the statute and regulations; the statutory history; 
and BIA case law). 
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At present, it is unclear whether the BIA will use this case to issue a precedential decision or 
dismiss the case as moot. In the meantime, we encourage attorneys to attach DHS’ brief to any 
requests to IJ for release on conditional parole. A redacted copy of DHS’ brief is attached. Also 
attached is a letter brief setting forth arguments that attorneys can raise regarding the IJ’s 
authority to grant release on conditional parole. 
 
For more information on the status of the litigation, please contact Sophia Yapalater at 
syapalater@aclu.org. We would also appreciate updates on how local ICE counsel and IJs 
respond to the brief and the outcome of requests for conditional parole. 
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We jointly submit this letter to the Court in order to highlight statutory and 
constitutional arguments favoring release of Mr.  on his own 
recognizance or, in the alternative, on conditions of supervision. 
 

II. Immigration Judges Have Authority to Grant Release on 
Conditions Other Than Monetary Bond, Including Release on 
Supervision or Recognizance 

 
The Immigration Court has clear authority to grant Respondents’ release 

on recognizance or conditions without the posting of money bond under 
Immigration and Nationality Act (“INA”) § 236(a) and 8 C.F.R. § 1236.1(d). 
Although the Board of Immigration Appeals has yet to definitely establish this 
proposition, Amici respectfully submit that the plain language of the statute and 
regulation compel this result. By authorizing release on “conditional parole,” 
Congress empowered the Attorney General to grant release on recognizance or 
conditions of supervision as an alternative to money bond; as agents of the 
Attorney General, Immigration Judges are specifically authorized to do so. 
Moreover, release on “conditional parole” must include release on recognizance. 
In addition to being required under the plain text of the statute, these conclusions 
are further supported by implementing regulations, agency practice and case law, 
and public policy considerations. 
 

A. The Plain Text of INA § 236(a) Clearly Authorizes the 
Attorney General to Grant Release on Conditional Parole as 
an Alternative to Release on Money Bond, And A Contrary 
Conclusion Would Defeat The Purposes of the Statute.  
 

INA § 236(a) provides in pertinent part that, pending a decision on 
removal, 

 
the Attorney General-- 
 
(1) may continue to detain the arrested alien; and 
(2) may release the alien on— 

(A) bond of at least $1,500 with security approved by, and 
containing conditions prescribed by, the Attorney General; 
or 
 (B) conditional parole; 

 
Id. (emphasis added).  The plain language of INA § 236(a) thus clearly authorizes 
the Attorney General to grant release on “conditional parole” as an alternative to 
release on money bond.  In accordance with this plain language—and as decades 
of usage confirm—release on conditions, including release on recognizance, are 
authorized as “conditional parole” within the meaning of INA § 236(a).    
  “Parole” is undisputedly a form of “release,”—as acknowledged in the 
statutory text of § 236(a)(2) itself. See id. (authorizing “release . . . on” 
“conditional parole”). The meaning of the term “parole” moreover, also entails a 
form of release. Dictionaries define “parole” as the “conditional release” of a 
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prisoner.  Merriam-Webster’s Collegiate Dictionary 902 (11th ed. 2005); Black’s 
Law Dictionary 1227 (9th ed. 2009); see also Muscarello v. United States, 524 
U.S. 125, 128 (1998) (relying on dictionaries to interpret statutory terms). 
Moreover, a release on conditions is clearly “conditional,” as that term is defined 
as “subject to, implying, or dependent upon a condition.”  See Merriam-Webster’s 
Collegiate Dictionary -- (11th ed. 2005). As explained in Part C, infra, these 
conditions may include forms of supervision as well as release on recognizance.  

Reading the statute to bar release on conditions other than monetary bond 
would violate basic principles of statutory construction. As the Supreme Court has 
explained, courts “are obliged to give effect, if possible, to every word Congress 
used.” Reiter v. Sonotone Corp., 442 U.S. 330, 339 (1979) (citation omitted). A 
construction that somehow barred Immigration Judges from ordering release on 
conditional parole would not only be contrary to the plain text, but also render 
INA § 236(a)(2)(B) mere surplusage. See Marx v. General Revenue Corp., 133 
S.Ct. 1166, 1178 (2013) (noting that “the canon against surplusage is strongest 
when an interpretation would render superfluous another part of the same 
statutory scheme”).   

Even if the term “conditional parole” INA § 236(a) were ambiguous with 
respect to release on conditions—which it is not—barring such release would be 
“arbitrary and capricious” and would defeat the purposes of the statute. While 
agencies are afforded deference in interpreting the statutes they administer, see 
Chevron U.S.A. Inc., v. Natural Resources Defense Council, 467 U.S. 837, 844 
(1984), their interpretations must be based on “reasoned decisionmaking” and “a 
consideration of the relevant factors.” Judulang v. Holder, 132 S.Ct. 476, 483-84 
(2011) (internal citations omitted).   

The purpose of immigration detention pending removal is to protect the 
community from danger and to guard against flight risk. See Zadvydas v. Davis, 
533 U.S. 678, 690 (2001); see also Diop v. ICE/Homeland Sec., 656 F.3d 221, 
231 (3rd Cir. 2011) (holding that detention must be tethered to the statute’s 
purposes of ensuring that an alien attends removal proceedings and that his 
release will not pose a danger to the community.”); Matter of Patel, 15 I&N Dec. 
666 (BIA 1979) (noting that “[a]n alien generally is not and should not be 
detained or required to post bond except on a finding that he is a threat to the 
national security, or that he is a poor bail risk” (citation omitted)); accord Matter 
of Andrade, 19 I&N Dec. 488, 489 (BIA 1987). Conditioning any release from 
detention on a minimum bond is not tied to these dual purposes. Rather, the 
ability to afford a $1500 bond is “a matter irrelevant” to whether the noncitizen is 
a danger to the community or a flight risk. Judulang, 132 S.Ct. at 484. As in other 
detention contexts, immigration courts must be allowed to exercise their 
conditional parole authority so as to prevent “poverty [from] be[ing] an absolute 
obstacle [to] release.” Leslie v. Holder, 865 F.Supp.2d 627, 641 (M.D.Pa 2012).   

 
B. Immigration Judges, like DHS Officers, Are Authorized to 

Release Individuals on Conditional Parole. 
 
Immigration Judges, exercising the authority delegated jointly to them and 

to DHS Officers by the Attorney General under INA §236(a), are authorized to 
release individuals on conditional parole. It would be incongruous for the statute 
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to authorize DHS to order release on recognizance but not the immigration courts, 
given that the Attorney General is expressly designated in the statute. Not 
surprisingly then, the regulations governing custody redetermination hearings 
clearly vest Immigration Judges with the authority to grant release without 
imposing a money bond. The implementing regulation, 8 C.F.R. § 1236.1(d), 
provides: 

 
After an initial custody determination by the district director, 
including the setting of a bond, the respondent may, at any time 
before an order under 8 CFR part 1240 becomes final, request 
amelioration of the conditions under which he or she may be 
released. Prior to such final order, and except as otherwise 
provided in this chapter, the immigration judge is authorized to 
exercise the authority in section 236 of the Act (or section 
242(a)(1) of the Act as designated prior to April 1, 1997 in the case 
of an alien in deportation proceedings) to detain the alien in 
custody, release the alien, and determine the amount of bond, if 
any, under which the respondent may be released . . . .  
 

Id. (emphasis added). Thus, the regulation specifically empowers the Immigration 
Judge to review and “ameliorat[e] . . . the conditions under which [a respondent] 
may be released” prior to the entry of any final removal order. Reading the 
regulation as a whole, it is clear that these release “conditions” refer back to DHS’s 
authority at 8 C.F.R. § 1236.1(c)(8) to “release” a respondent “under the 
conditions at section 236(a)(2) . . . of the Act”—namely, a minimum $1,500 bond 
or conditional parole. The Immigration Judge may “ameliorat[e]” these release 
conditions by determining whether to “to detain the alien in custody, release the 
alien, and determine the amount of bond, if any, under which the respondent may 
be released.”  Id. § 1236.1(d)(1)(emphasis added). The phrase “if any” in § 
1236.1(d)(1) clearly contemplates circumstances under which the Immigration 
Judge orders release without setting a monetary bond—such a grant of release on 
conditions of supervision, or the condition of recognizance.   

Finally, the authority to of Immigration Judges to release on “conditional 
parole” has been repeatedly acknowledged by the Attorney General and the BIA.  
See Matter of D-J, 23 I&N Dec. 572, 582 (AG 2003) (noting that “section 236(a) 
affords aliens to whom it applies the opportunity to seek discretionary relief (bond 
or conditional parole) in a hearing before an Immigration Judge”) (emphasis 
added); In re Joseph, 22 I&N Dec. 799, 800, 809 (BIA 1999) (upholding the 
Immigration Judge’s order releasing alien on his own recognizance after 
determining that immigrant was properly considered for release under INA § 
236(a)). Moreover, empowering Immigration Judges to order release on 
conditions is consistent with both the overall purpose of the detention statute and 
the “broad discretion” that INA § 236(a) vests in the Attorney General to decide 
whether to detain or release a noncitizen in removal proceedings. Matter of D-J, 
23 I&N Dec. at 575; accord In re Guerra, 24 I&N Dec. 37, 39 (BIA 2006).1   

                                                 
1 Although D-J and Guerra refer specifically to the Attorney General’s broad discretion to order 
“release on bond,” they do not limit the Immigration Judge’s authority under INA § 236(a) to 
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C. Immigration Judges’ Authority To Order Release On 

Conditional Parole Includes Authority to Order Release on 
Recognizance. 
 

Release on recognizance entails a release on conditions, and is thus 
encompassed within the term “conditional parole.” The conditions of 
recognizance include, at minimum, the requirement that the respondent appear for 
removal proceedings. See Black’s Law Dictionary 1386 (9th ed. 2009) (defining 
recognizance as “[a] bond or obligation, made in court, by which a person 
promises to perform some act or observe some condition, such as to appear when 
called, to pay a debt, or to keep the peace”). 
 Accordingly, implementing regulations for INA § 236(a) construe 
“conditional parole” to refer to release on recognizance. See 8 C.F.R. § 287.3 
(directing DHS to determine promptly whether noncitizens subject to a 
warrantless arrest “will be continued in custody or released on bond or 
recognizance” (emphasis added)); id. § 1236.3(b) (providing for the release of 
“[j]uveniles for whom bond has been posted, for whom parole has been 
authorized, or who have been ordered released on recognizance” (emphasis 
added)); see also Memorandum from Gus P. Coldbella, DHS Office of General 
Counsel, Clarification of the Relation Between Release Under Section 236 and 
Parole Under Section 212(d)(5) of the Immigration and Nationality Act (Sept. 28, 
2007) (“Coldebella Memo”), at 3 n.3 (defining “parole” in INA 236(a)(2) as “the 
release of a deportable alien from [Immigration and Naturalization Service 
(“INS”)] custody without bail”). 
 This inclusion of release on recognizance as an essential form of 
“conditional parole” is confirmed by longstanding DHS practice as well.  DHS 
routinely exercises its authority to grant “conditional parole” under INA § 236(a) 
by releasing noncitizens on their own recognizance in making its initial custody 
determination.  INS Form 1-220A, “Order of Release on Recognizance,” which 
DHS presently uses for initial custody determinations, states that “[i]n accordance 
with Section 236 of the [INA] . . . you are being released on your own 
recognizance provided you comply with the conditions,” and requires, among 
other things, that the noncitizen “report for any interview or hearing as directed by 
the Immigration and Naturalization Service or the Executive Office for 
Immigration Review.”  As explained in Part I.B, supra, this same authority of 
release on recognizance must be shared by Immigration Judges as well.   

Indeed, both the BIA and several federal courts of appeal have 
acknowledged that the INA authorizes release on recognizance as a form of 
“conditional parole.”  See Matter of Aguilar-Aquino, 24 I&N Dec. 747, 748 (BIA 
2009) (noting that alien released by DHS under INA § 236(a) had been “released 
on his own recognizance”); Ortega-Cervantes v. Gonzales, 501 F.3d 1111, 1115 
(9th Cir. 2007) (noting that “[i]t is apparent that the INS used the phrase ‘release 
on recognizance’ as another name for ‘conditional parole’ under [INA § 236(a)]); 

                                                                                                                                     
release on monetary bond, nor could they consistently with the plain text of the statute. As noted 
above, D-J makes clear that INA § 236(a) grants noncitizens the “opportunity to seek . . . 
conditional parole . . . in a hearing before an Immigration Judge.” See D-J, 23 I&N Dec. at 582. 
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accord Cruz-Miguel v. Holder, 650 F.3d 189, 192 (2d Cir. 2011); Delgado-
Sobalvarro v. Attorney General of U.S., 625 F.3d 782, 784 (3rd Cir. 2010). 

D. Public Policy And Fundamental Fairness Weigh Strongly in 
Favor of Permitting Immigration Judges to Order Release on 
Conditions Other Than Monetary Bond. 

 
Finally, public policy concerns and principles of fundamental fairness 

weigh strongly in favor of permitting Immigration Judges to order release on 
conditions other than monetary bond.  By definition, a detention regime that 
requires individuals to post a minimum $1,500 has a disparate impact on indigent 
and low-income respondents, who become vulnerable to unnecessary detention 
based merely on lack of economic resources.2 Such costs are particularly 
unjustifiable given the availability of effective alternatives to detention (“ATDs”) 
to ensure appearance for court and, if necessary, removal. 

Detention undisputedly imposes tremendous costs on individuals. When 
respondents are detained for even short periods of time, they are deprived of 
liberty, risk losing their only means of support, face significant barriers to 
maintaining contact with their families, and are prevented from preparing an 
effective defense in their removal proceedings. See Barker v. Wingo, 407 U.S. 
514, 532-533 (1972) (“The time spent in jail awaiting trial has a detrimental 
impact on the individual. It often means loss of a job; it disrupts family life; and it 
enforces idleness . . . Imposing those consequences on anyone who has not yet 
been convicted is serious.”). In addition, detention imposes significant hardships 
on family members, many of whom may be U.S. citizens. 3   

Detention also diminishes low-income and immigrant detainees’ ability to 
procure legal representation, resulting in tremendous obstacles to asserting their 
rights in immigration proceedings. These detainees are at a distinct disadvantage 
when it comes to accessing counsel, as many are held in locations with limited 
legal services and have little ability to contact or pay for representation; the 
facilities themselves, moreover, often lack legal resources.4 An estimated 84% of 

                                                 
2 A recent study of government data on immigration bond determinations in New York City from 
2005 to 2010 determined that 55% of individuals who receive bond are unable to pay it.  New 
York University School of Law Immigrants’ Rights Clinic, Immigrant Defense Project, & 
Families for Freedom, Insecure Communities: New Data on Immigrant Detention and Deportation 
Practices in New York City 11 (July 2012).  More than 20% of detained New Yorkers who have 
bond set, but are unable to pay it, have U.S. citizen children.  Id. at 11.   
3 See Ajay Chaudry et al., The Urban Inst., Facing Our Future: Children in the Aftermath of 
Immigration Enforcement 27 (2010) (noting families “generally lose[] a breadwinner” during 
immigration detention); Human Rights Watch, Jailing Refugees: Arbitrary Detention of Refugees 
in the U.S. Who Fail to Adjust to Permanent Resident Status 36 (2009) (noting that the detention 
of refugees “results in loss of jobs”). 
4 See Dora Schriro, ICE, Immigration Detention Overview and Recommendations (2009); IACHR, 
Report on Immigration in the United States: Detention and Due Process 117 (2010); Nina Rabin, 
Univ. of Ariz., Unseen Prisoners: A Report on Women in Immigration Detention Facilities in 
Arizona 33 (2009) (finding multiple Arizona detention facilities fail to comply with detention 
standards providing for access to legal resources like law libraries). 
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For the foregoing reasons, we respectfully urge this court to exercise its authority 
under INA § 236(a)(2)(b) and 8 C.F.R. § 1236.1(d) and to order Mr.  
released on his own recognizance or on conditions of supervision as an alternative 
to monetary bond.  
 

 
Respectfully Submitted, 

 

   
 _________________________ ____________________________ 

Eunice Lee    Sirine Shebaya 
Detention Attorney   Immigrants’ Rights Attorney 
American Civil Liberties Union American Civil Liberties Union of 
Immigrants’ Rights Project     Maryland 
39 Drumm Street   3600 Clipper Mill Rd, Ste 350 
San Francisco, CA 94111  Baltimore, Maryland 21211 
elee@aclu.org    shebaya@aclu-md.org 
(415) 343-0768   (410) 889-8550 ext. 140 

 
 




