January 31st, 2022
The Honorable Merrick B. Garland

Attorney General

United States Department of Justice
950 Pennsylvania Ave., NW
Washington, D.C., 20530

Dear Attorney General Garland,

As non-profit organizations dedicated to a transparent and accountable government, we call
on your office to reinvigorate its efforts to provide oversight on executive branch agencies’
compliance with the Freedom of Information Act (FOIA). Last year, many of our organizations
wrote to your office to offer recommendations for how the Department of Justice (DOJ) could
implement a “generous” reading of FOIA as you testified it would during your confirmation
hearing. However, in the nine months since then, your office has neither responded to the letter nor
published any significant guidance for agency compliance with the FOIA.

Our hope was that the DOJ would address the government’s troubling tendency toward less
disclosure and the increasing challenges requesters are facing during the FOIA process. By one
measure of agency noncompliance with the FOIA, the number of active FOIA litigation cases,
noncompliance is at a decade-long high even while requesters are waiting longer than ever to initiate
litigation. ' We once again appeal to you to act on this critical matter.

As the previous letter urged, a sensible and overdue reform would be for your office to
issue a government-wide memorandum on agency obligations when interpreting and applying the
FOIA.> Specifically, the memorandum should include:

e A presumption that agencies will not rely on discretionary exemptions to withhold requested
information, reinforced by updated guidance from the Office of Information Policy

e An interpretation of the FOIA’s “foreseeable harm” standard that matches congressional
intent behind the statutory provision, as added by the 2016 FOIA amendments

e A requirement that agencies, if sued, certify they have applied the appropriate foreseeable
harm standard

e A requirement that for documents older than a specified time limit, of no more than 10
years, agencies cannot assert Exemption 5 to withhold information*
Higher standards for defending agencies sued under the FOIA
A directive that all agencies maximize proactive disclosures
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e A requirement that agencies use pre-litigation processes, including the Office of
Government Information Services, and other alternative dispute resolution processes to the
fullest extent possible to promote timely public access

e A directive that agency FOIA personnel be given direct access to agency electronic records

As you noted during last year’s Sunshine Week, FOIA ensures that “the principles of open
government and democratic accountability are at the heart of who we are as public servants and as
Americans.”” We could not agtree more. At the same time, we believe that, without an updated
memorandum on interpreting the FOIA, the DOJ is skirting it’s “special responsibility to ensure
[FOIA’s] faithful and effective administration.”® We also note that we are entering the second year
of the Biden administration and that updated guidance to agencies is long overdue.

Finally, we urge you to support legislative reforms to the FOIA that will reaffirm the true
purpose of FOIA which is to “ensure an informed citizenry” that is “vital to the functioning of a
democratic society”.” Unfortunately, the DOJ has historically been an obstacle to reform efforts and
often resists the release of records in courts.® We urge you to take up this historic opportunity to
realign the Department’s approach to the FOIA, beginning with implementing a generous reading of
the statute.

Thank you for your consideration of this matter. Please contact Freddy Martinez at
fmartinez(@openthegovernment.org for more information.

Sincerely,
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