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IDENTITY OF AMICI AND DISCLOSURE OF INTEREST

Amicus curiae American Oversight is a nonpartisan, nonprofit section
501(c)(3) organization committed to promoting transparency in government,
educating the public and other stakeholders about government activities, and
ensuring the accountability of government officials, particularly through the use of
public records requests. As part of its regular activities, Amicus filed requests under
the Texas Public Information Act (“PIA”) seeking information regarding Governor
Abbott’s directive to the Texas Department of Family and Protective Services
(“DFPS”) to investigate families of transgender adolescents receiving gender-
affirming care. Specifically, on April 4, 2022, Amicus submitted a PIA request to
DFPS seeking records “regarding the Texas directive that classifies gender-affirming

M

care as child abuse,” including analyses, reports, and email communications. In
response, American Oversight received records from DFPS, including
contemporaneous communications reflecting DFPS’s own understanding of and
actions implementing the directive.

Where, as here, records obtained by American Oversight shed light on a
matter before an executive, legislative, or judicial authority, American Oversight has
an interest in ensuring that these records are brought to the attention of the relevant
authority. By submitting this brief, Amicus seeks to make the Court aware of records

it has obtained through the PIA, in order to ensure government accountability for

statements and representations relevant to this matter. Amicus also seeks to make



available records from DFPS demonstrating that DFPS’s adoption of and actions
implementing the Governor’s directive to investigate gender-affirming care as child
abuse constituted a new rule under the Texas Administrative Procedure Act
(“APA”).

American Oversight submits this amicus brief pursuant to Texas Rule of
Appellate Procedure 11. See Tex. Ass’n of Bus. v. City of Austin, 565 S.W.3d 425,
434 (Tex. App.—Austin 2018, pet. denied) (“[A]nyone who follows the applicable
procedural rules can file an amicus brief with a court.”).! No persons or parties to
this case have made any monetary contribution to the preparation or submission of

this amicus brief.

! The Court may take judicial notice of documents that were released by a governmental body to
the public. TEX. R. EVID. 201(b)(2), (d); see also Gaston v. State, 63 S.W.3d 893, 900 (Tex. App.—
Dallas 2001, no pet.) (“As a general rule, appellate courts take judicial notice of facts outside the
record . . . to determine jurisdiction over an appeal.”) In any event, the records produced to Amicus
and included in this brief are directly related to and underscore what the District Court found.
(Order Granting Pls.” Application for Temporary Injunction, 1CR234.) Even if this Court declines
to review the records produced to Amicus on appeal, their very existence demonstrates that the
Court should not find in favor of the government and should, at the very least, remand to the lower
court for additional fact finding on the relevant questions, to include the addition of government
documents, such as those described in this brief, to the record.



SUMMARY OF ARGUMENT

A key question in this case is whether Appellants Governor Greg Abbott,
former DFPS Commissioner Jaime Master, and DFPS violated Texas law by
requiring DFPS to investigate gender-affirming care as child abuse. Central to that
question is whether DFPS’s rule announced in the February 22, 2022 DFPS
statement adopting the Governor’s directive to DFPS (the “Abbot Directive”
regarding an opinion from Attorney General Ken Paxton) and DFPS’s subsequent
implementation thereof (collectively the “DFPS Rule”), constitute a new “rule” for
purposes of Texas’s Administrative Procedure Act.? TEX. Gov’T CODE § 2001.001,
et seq. Appellees and Appellants are at extreme odds on this issue, which has
significant implications for determining whether Appellants violated the law, and
therefore whether the Court has jurisdiction to hear this case.

The APA defines a “rule” as ““a state agency statement of general applicability
that: (i) implements, interprets, or prescribes law or policy; or (ii) describes the
procedure or practice requirements of a state agency.” TEX. GOV'T CODE
§ 2001.003(6). Appellants maintain that the DFPS Rule is not a “rule” under Texas
law. (Appellants Br. at 7; see also id. at 14-15.) By contrast, Appellees argue that

the DFPS Rule constituted a dramatic change in the State’s treatment of transgender

2 Amicus uses terms as defined by Appellees in Appellees’ Brief, filed July 5, 2022. Specifically,
“Abbott’s Directive” is defined as the “[d]irective issued by Greg Abbott on February 22, 2022
directing DFPS to investigate reports of ‘gender transitioning procedures’ as ‘child abuse’ and
ordering all licensed professionals to report such ‘abuse’.” “DFPS Rule” is defined as “[t]he instant
challenged rule announced in DFPS’s statement adopting Abbott’s Directive and DFPS’s
subsequent implementation thereof.” Appellees’ Br. at xii.






confusion and, in some cases, strong disagreement with the change in policy and
procedure. The records produced to Amicus indicate that Appellants intended, and
DFPS staff interpreted, the statements from the Governor and agency to mandate the
classification of gender-affirming care as “child abuse” and require investigation—
logically leading to removal proceedings of transgender adolescents and potentially
prosecutions against parents—based solely on the allegation that gender affirming
care is being provided, and that DFPS implemented new policies and practices
accordingly.

Amicus files this brief to advise the Court that contemporaneous records from
within DFPS around the time of Abbott’s Directive and the DFPS Rule support
Appellees’ position that the agency’s implementation of new policies and procedures

constitutes improper rulemaking under the APA.



ARGUMENT

Contemporaneous records show that the DFPS Rule was understood by DFPS
staff and other relevant entities to be a new generally applicable policy and
interpretation, including changed procedures and limits on how certain cases would be
assessed, investigated, and prosecuted. Specifically, Abbott’s Directive was
understood by DFPS officials up to the highest level, including former DFPS
Commissioner Jaime Masters, to be a mandate to the agency, which then instituted the
DFPS Rule in response. Records show that the DFPS Rule was understood to be a
change in policies and procedures, as shown by the opening of new investigations;
changes in staffing procedures; and requests for guidance on the changes to
investigations and removal proceedings from outside of the agency. The rule change
also was clear from DFPS staff reaction.

A.  Abbott’s Directive Mandated a Rule Change for DFPS Investigations.

Records produced to Amicus show that the Governor’s February 22, 2022 letter
was understood by top DFPS personnel to be a mandate for a rule change. Even before
Abbott’s Directive was sent, DFPS officials were discussing its policy implications in
response to a tweet from the Governor announcing: “The Texas Dept. of Family &
Protective Services will enforce [the Attorney General’s] ruling and investigate & refer

for prosecution any such abuse.” (Ex. C.) DFPS Director of Communications Patrick






Those two documents are attached to this communication which gives

guidance and direction regarding how the department is to handle intakes

related to gender transitioning.

Please consult with your PA regarding any questions you may have.
(Ex. E.) Attached to the email message were files labeled “AG Ken Paxton”s (sic)
Legal Opinion” and “Gov Greg Abbott”s (sic) letter to DFPS Commissioner Masters.”
Id. 1t is clear from this message that a high-ranking DFPS staff member understood
Abbott’s Directive to set new requirements for “intakes related to gender transitioning”
such that he instructed DFPS staff to read Abbott’s Directive for “guidance and
direction” regarding the department’s handling of these specific matters going forward.

On February 24, 2022, Supervisor Kyndall Trahan wrote the following message
to more than a dozen DFPS employees:

FYI - Essentially the Governor wants reporters (professional and

personnel) to report any parents that are encouraging/allowing/involved

in allowing their minor children, who identify as transgendered (sic), to

go through the transition process. Governor Abbott is also mandating that

DFPS investigate these parents and to have SWI process the intakes for

field response.
(Exhibit F.) DFPS management clearly understood the change in policy to be coming
directly from the Governor. According to one supervisor, Brittany Bailey, “[t]his new
change is coming straight from state office.” (Ex. G.) Furthermore, Abbott’s Directive
was not understood to be merely a suggestion, but a new mandate for DFPS to institute

a rule change requiring the agency to investigate parents of adolescents receiving

gender-affirming care.












“[t]his is being received by DFPS as a directive to remove certain children . . .” (Ex.
L.) And ADA Williams did not expect this change to be merely hypothetical, stating
that she had “requested direction from” another Tarrant County employee “on how she
would like us to proceed with a request for removal.” Id. ADA Williams also
recognized the effect of the mandate on not just families but medical professionals,
stating “[w]ith the new mandate to report placed on doctors/medical professionals, I
suspect we shall see more of these cases being investigated.” /d. Those involved in the
process, both inside and outside DFPS, recognized the concrete impacts of the DFPS
Rule on families and medical professionals—a surge in full, invasive investigations
into families, including those initiated by new mandated reporting from medical
professionals, where there would ordinarily be no safety concerns. These investigations
necessarily resulted in increased risk of removals of transgender adolescents from their
families.

2. DFPS Implemented New Communication Protocols as Part of the
DEFPS Rule.

Email communications show DFPS management imposing new requirements
for communicating about the investigations stemming from Abbott’s Directive.
Several directors and supervisors emphasized that discussion of these cases was to
happen by phone, not emails or texts. On February 24, 2022, CPI Regional Director
for Region 3 East Toni Sutton wrote “[p]lease ensure we are not communicating about

these cases via email and text, internally and externally, due to the sensitive nature.”
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quickly instituted a policy change and elevated cases arising out of the rule change to
certain DFPS employees, rather than individual field staff. The change was so sudden
that some supervisors were not even sure if they had any employees in that class or
who those employees were.

Emails in the days following Abbott’s Directive and the adoption of the DFPS
Rule show a change in DFPS practice regarding the individuals who would be
investigating these cases. On February 24, 2022, Investigative Program Director
Wharton told coworkers “[w]e will need to discuss having a designated caseworker
handle these special cases when they come up.” (Ex. Q.) On February 25, 2022, DFPS
employee Martin Lopez emailed other employees stating: “Basically, we do have to
investigate these cases, kind of. Actually the worker V’s in the region are
[investigating] so if you get one let me know because Im (sic) certain we do not have
any worker V’s.” (Ex. R.) The message further reflects the change in policy, stating:

Gender-Transitioning Cases and our practice moving forward. We will

need to investigate these cases and legal action can be taken based on

medical procedures that have been performed on the child towards gender

transitioning. . . . These cases will need to be worked by the Worker V

caseworkers in the region.
Id. The assignment of any gender-transitioning cases to the Worker V class of workers
is reflected in a February 25, 2022 email from another DFPS supervisor, Stacy Weston,
who wrote, “Worker V’s (which I don’t even know who they are....) will be assigned

to do these.” (Ex. S.) On February 24, 2022, CPI Regional Director Sutton wrote that

cases arising from the rule change “will be investigated by our worker V’s” and
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emphasized that if the office “receive[s] intakes about this, please ensure I am notified
immediately.” (Ex. M.) Other communications show assignments arising out of the
change going to Worker IV for the Region, rather than Worker V, but also specifying
that these cases will not be assigned “to individual field staff.” (Ex. T.) Investigations
Program Director Salinas changed procedure to involve herself in staffing cases,
indicating that cases arising out of Abbott’s Directive and the DFPS Rule were not
following usual procedure for staffing. (Ex. N.) Regardless of where DFPS planned to
assign these cases, communications make clear that changes to staffing procedures
were precipitated by the knowledge that these cases were being handled in new and
different ways than other matters. CPI Regional Director Keith Gailes admitted as
much on February 24, 2022, stating that his office “need[s] to ensure our high
performing workers are assigned these cases because there will be a lot of eyes on
them.” (Ex. U.)

Not only were these cases singled out and elevated for special staffing, but the
staff assigned to these cases were stripped of authority to make individualized
determinations in these cases. As discussed in Section 2.a, supra, one supervisor made
it clear to staff that screeners assessing families could not assess any family reported
in matters subject to the Abbott Directive as “priority none” and close the case before
the investigation stage. (Ex. K.) Instead, DFPS changed its standard procedure to

prohibit staff closing any case involving a transgender adolescent at the intake stage
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of the chain of command, agency staff recognized the enormity of the changes made
by Abbott’s Directive and as part of the DFPS Rule.

CONCLUSION

The contemporaneous records Amicus American Oversight obtained through a
public information request to DFPS demonstrate that, for DFPS top officials, including
former Commissioner Masters, management, and staff, as well as families of
transgender youth and medical professionals providing gender-affirming care, the
status quo undoubtedly changed. Furthermore, that change impacted the Texas families
and medical professionals now the subjects of DFPS’s new scrutiny. New
investigations were opened, policies and procedures regarding communication, new
staffing rules, and a prohibition on finding that such matters represented low or no risk
were put into place, and those charged with prosecuting child abuse had to seek
guidance from DFPS. These records show that, as a result of the Abbott’s Directive
and the DFPS Rule, DFPS was prepared not just to investigate but rerﬂove children and
initiate prosecutions. The agency’s own records bolster Appellees’ claim that DFPS’s
implementation of Abbott’s Directive was a rule change under the APA and warrants
the relief that they request.

For the reasons stated above, Amicus American Oversight respectfully urges
the Court to consider these records of the Appellant as they relate to the existence of

a rule under the APA and affirm the District Court’s temporary injunction.
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EXHIBIT A






Key Terms:

ST OB CFTISER S0 S o

“gender transition”
“gender transitioning”
Trans

Transgender
LGBTQ

LGBT

Paxton

KP-0401

Krause

Sterilize

sterilization

“puberty suppression”

. “puberty blocking”

“puberty-blocking”
supraphysiologic
“sex change”
“sex-change”
“gender dysphoria”

Officials:

1.
11
111
iv.
V.

Commissioner Jaime Masters

Deputy Commissioner Corliss Lawson

Chief of Staff’ Julie Frank

Associate Commissioner for Investigations Robert Richman

Associate Commissioner for Child Protective Services Deneen Dryden

In an effort to accommodate your office and reduce the number of potentially
responsive records to be processed and produced, American Oversight has
limited its request to emails sent by the specified officials. To be clear,
however, American Oversight still requests that complete email chains be
produced, displaying both sent and received messages. This means, for
example, that both Commissioner Masters’ response to an email containing
one of the listed key terms and the initial received message are responsive to
this request and should be produced.

For items 1 and 2, please provide all responsive records from February 1, 2022,
through the date the search is conducted.

American Oversight seeks all responsive records regardless of format, medium, or
physical characteristics. In conducting your search, please understand the term “record”
in its broadest sense, to include any written, typed, recorded, graphic, printed, or audio
material of any kind. We seek records of any kind, including electronic records,
audiotapes, videotapes, and photographs, as well as letters, emails, facsimiles, telephone
messages, voice mail messages and transcripts, notes, or minutes of any meetings,
telephone conversations or discussions. Our request includes any attachments to these

TX-DFPS-22-0329



records. No category of material should be omitted from search, collection, and
production.

In addition, American Oversight insists that your office use the most up-to-date
technologies to search for responsive information and take steps to ensure that the most
complete repositories of information are searched. American Oversight is available to
work with you to craft appropriate search terms. However, custodian searches are
still required; governmental authorities may not have direct access to files stored
in .PST files, outside of network drives, in paper format, or in personal email
accounts.

Please search all records regarding official business. You may not exclude searches of
files or emails in the personal custody of your officials, such as personal email
accounts. Emails conducting government business sent or received on the personal
account of a governmental authority’s officer or employee constitutes a record for
purposes of the Texas Public Information Act.?

In the event some portions of the requested records are properly exempt from
disclosure, please disclose any reasonably segregable non-exempt portions of the
requested records. If it is your position that a document contains non-exempt segments,
but that those non-exempt segments are so dispersed throughout the document as to
malke segregation impossible, please state what portion of the document is non-exempt,
and how the material is dispersed throughout the document. If a request is denied in
whole, please state specifically that it is not reasonable to segregate portions of the
record for release.

Please take appropriate steps to ensure that records responsive to this request are not
deleted by your office before the completion of processing for this request. If records
potentially responsive to this request are likely to be located on systems where they are
subject to potential deletion, including on a scheduled basis, please take steps to prevent
that deletion, including, as appropriate, by instituting a litigation hold on those records.

To ensure that this request is properly construed, that searches are conducted in an
adequate but efficient manner, and that extraneous costs are not incurred, American
Oversight welcomes an opportunity to discuss its request with you before you
undertake your search or incur search or duplication costs. By working together at the
outset, American Oversight and your office can decrease the likelihood of costly and
time-consuming litigation in the future.

‘Where possible, please provide responsive material in electronic format by email or in
PDF or TIF format on a USB drive. Please send any responsive material being sent by
mail to American Oversight, 1080 15th Street NW, Suite B255, Washington, DC
20005. If it will accelerate release of responsive records to American Oversight, please
also provide responsive material on a rolling basis.

3 Tex. Code § 552.002(a-2); see also Adkisson v. Paxton, 459 SW.8d 761, 778 (Tex. App.
2015).
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Sincerely,

/s/ Emma Lewts
Emma Lewis

on behalf of
American Oversight
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EXHIBIT B









EXHIBIT C









EXHIBIT D






Statement on Governor’s Letter/AG Opinion

In accordance with Governor Abbott’s directive today to Commissioner
Masters, we will follow Texas law as explained in Attorney General opinion
KP-0401.

At this time, there are no pending investigations of child abuse involving the
procedures described in that opinion. If any such allegations are reported to
us, they will be investigated under existing policies of Child Protective
Investigations.
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EXHIBIT F
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EXHIBIT H






EXHIBIT 1









EXHIBIT J






EXHIBIT K






EXHIBIT L






EXHIBIT M









EXHIBIT N









EXHIBIT O









Those two documents are attached to this communication which gives
guidance and direction regarding how the department is to handle intakes
related to gender transitioning.

Please consult with your PA regarding any questions you may have.
Stephen Black

SWI Associate Commissioner
512-960-9352
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Associated Case Party: American Professional Society on the Abuse of Children and
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Name BarNumber | Email TimestampSubmitted | Status
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Case Contacts

Name BarNumber | Email TimestampSubmitted | Status
Laura LeePrather laura.prather@haynesboone.com 11/30/2022 1:29:38 PM | SENT
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Brandt Roessler 24127923 brandt.roessler@bakerbotts.com 11/30/2022 1:29:38 PM | SENT
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