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Defendants,
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Plaintiff B.P.J. respectfully submits this reply memorandum of law in support of her motion
to exclude the proffered expert testimony of Chad T. Carlson, M.D., FACSM from consideration
at summary judgment or trial.

INTRODUCTION

In her motion to exclude Dr. Carlson’s testimony, B.P.J. explained why Dr. Carlson has no
expert basis to offer an opinion regarding the effects of puberty-delaying medication on
transgender girls, and no expert basis to offer policy recommendations. Defendants’ opposition
brief concedes both points. Although Dr. Carlson engaged in speculation during his deposition
about the effects of puberty-delaying medication for transgender girls, Defendants now concede
that “consistent with his expert report, Dr. Carlson will not offer any opinions about the effects of
puberty blockers.” (Dkt. No. 340 (Carlson Opp.) at 11 n.8.) And although Dr. Carlson explicitly
stated that “policymakers have an important and pressing duty” to act now to exclude transgender
women in the name of safety, (Dkt. No. 289-32 (Carlson Rep.) at 59-60), Defendants do not defend
those opinions and instead deflect attention to other opinions from Dr. Carlson that are not the
subject of B.P.J.’s motion, (Dkt. No. 340 (Carlson Opp.) at 16-17).

Plaintiff’s motion should, therefore, be granted and Dr. Carlson should be precluded from
offering the challenged opinions at summary judgment or trial.

ARGUMENT

L Dr. Carlson’s Opinions Regarding Prepubertal Children and Transgender Girls Who
Receive Puberty-Delaying Medication Should Be Excluded.

The Court should exclude any testimony from Dr. Carlson about transgender girls who
receive puberty-delaying medication. Although Dr. Carlson engaged in speculation during his
deposition about the effects of puberty-delaying medication for transgender girls, Defendants now

concede that “consistent with his expert report, Dr. Carlson will not offer any opinions about the
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effects of puberty blockers.” (Dkt. No. 340 (Carlson Opp.) at 11 n.8.) The Court should
accordingly enter an order memorializing that concession.

The Court should also exclude the portions of Dr. Carlson’s report relying on the testimony
of Dr. Brown. (See Dkt. No. 328 (Carlson Daubert Mot.) at 6) citing Dkt. No. 289-32 (Carlson
Rep.) q 17.)) Defendants contend that Dr. Carlson’s reliance on Dr. Brown’s report is proper
because “‘[t]he facts and data upon which an expert may rely in reaching an expert opinion
includes the opinions and findings of other experts, if experts in their respective field would
reasonably rely on other expert’s opinions and findings.”” (Dkt. No. 340 (Carlson Opp.) at 8)
(quoting In re Wright Med. Tech., Inc. Conserve Hip Implant Prods. Liab. Litig., 127 F. Supp. 3d
1306, 1320 (N.D. Ga. 2015)). But as explained in the separate motion to exclude the testimony of
Dr. Brown, the literature review and data compilations presented in Dr. Brown’s expert report fall
far below professional standards of reliability. Even Defendants have now abandoned Dr. Brown’s
exaggerated claims. For all the same reasons why Dr. Brown’s opinions on these issues are
unreliable under Rule 702, those opinions are also unreliable for Dr. Carlson to rely upon—*“their
opinions rise and fall together.” CCM Rochester, Inc. v. Federated Invs., Inc., No. 14-CV-3600

(VEC), 2016 WL 11617452, at *7 (S.D.N.Y. Aug. 31, 2016).!

! Defendants also note that Dr. Brown recently published data about the performance of
prepubertal youth on the editor-reviewed blog for the Physiology Educators Community of
Practice, and argue that the publication shows that Dr. Brown’s opinions are “deemed reliable by
the scientific community.” (Dkt. No. 340 (Carlson Opp.) at 8 n.6) (citing Dkt. No. 343-1 (Daubert
Response App.) at 69.) But as discussed in B.P.J.’s reply brief in support of the motion to exclude
Dr. Brown’s testimony, a comparison between Dr. Brown’s expert report and his published blog
only highlights the ways that Dr. Brown’s report falls far below professional standards.

2
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IL. Dr. Carlson’s Opinion That The Existing Data Supports A Categorical Ban On
Transgender Girls and Women Should Be Excluded.

In the Conclusion section of his expert report, Dr. Carlson offered an explicit policy
recommendation:

[T]t is my view as a medical doctor that policymakers have an important and
pressing duty not to wait while avoidable injuries are inflicted on girls and
women, but instead to proactively establish policies governing participation of
biological males in female athletics that give proper and scientifically-based [sic]
priority to safety in sport for these girls and women. Separating participants in
contact sports based on biological sex preserves competitive equity, but also
promotes the safety of female athletes by protecting them from predictable and
preventable injury. Otherwise, the hard science that I have reviewed in this white
paper leaves little doubt that eligibility policies based on ideology or gender
identity rather than science, will, over time, result in increased, and more
serious, injuries to girls and women who are forced to compete against biologically
male transgender athletes. When basic science and physiology both predict
increased injury, then leagues, policymakers, and legislators have a
responsibility to act to protect girls and women before they get hurt.

(Dkt. No. 289-32 (Carlson Rep.) at 59-60) (emphases added).) Dr. Carlson offered this policy
recommendation despite admitting during his deposition that he has no expert basis for making
policy recommendations or for opining on which groups of athletes should, or should not, be
excluded to promote safety. (See Dkt. No. 328 (Carlson Daubert Mot.) at 9-10.)

In opposing B.P.J.’s motion to exclude, Defendants assert—in disregard of Dr. Carlson’s
own words—that Dr. Carlson’s statements that “policymakers have an important and pressing duty
not to wait” was not, in fact, “a policy recommendation.” (Dkt. No. 340 (Carlson Opp.) at 12.)
Defendants contend that instead of offering policy recommendations, Dr. Carlson was merely
proffering “an opinion about injury risk based on the science of sex-based physiological and
performance differences and the science and mechanics of sports injury.” (Dkt. No. 340 (Carlson
Opp.) at 16.) But B.P.J. did not seek to exclude Dr. Carlson’s testimony about the existence of

injury risks. She moved to exclude Dr. Carlson’s opinions in his conclusion section that
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“policymakers, and legislators have a responsibility to act” by excluding girls and women who are
transgender. Defendants do not even attempt to defend those statements as proper expert
testimony.

Defendants also do not attempt to defend Dr. Carlson’s statements that injuries to cisgender
women will soon increase because the number of transgender participants “up till now have been
small” and “recent studies have reported very large increases in the number of children and young
people identifying as transgender compared to historical experience.” (Dkt. No. 289-32 (Carlson
Rep.) at 59.) Instead, in a footnote, Defendants assert that Dr. Brown’s “opinion does not depend
on the number of biological males who play women’s sports.” (Dkt. No. 340 (Carlson Opp.) at 15
n.11.) But Dr. Carlson plainly thought the number of transgender women competing in sports is
relevant. The entire premise of Dr. Carlson’s policy recommendation is that allowing girls who
are transgender to participate creates “an increased possibility that a statistical outlier in terms of
size, weight, speed, and strength—and potentially an extreme outlier—is now entering the
[cisgender] female pool.” (Dkt. No. 289-32 (Carlson Rep.) at 45.) Given the small number of
transgender girls and women who compete in sports when compared to the much larger number
of cisgender girls and women who compete, Dr. Carlson has no reliable basis to assert that a
cisgender girl is more likely to encounter a “statistical outlier” who is transgender than a “statistical
outlier” who is cisgender. Because “contact and collision sports are inherently risky,” (Dkt. No.
340 (Carlson Opp.) at 17), any argument that transgender women should be categorically excluded
in the name of safety must be assessed within the broader context of all the other aggregate risks

that are tolerated.
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Because Dr. Carlson concedes he is not qualified to offer policy recommendations—and
Defendants do not defend his ability to do so—the Court should strike the Conclusion section of
Dr. Carlson’s report and preclude him from offering those opinions at summary judgment or trial.

CONCLUSION

For the foregoing reasons, the Court should enter an order excluding the proffered expert

testimony of Chad T. Carlson, M.D., FACSM from consideration at summary judgment or trial.
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