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[CON. th)(3) NatSecAct
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MEMORANDUM mx[::] “(b)(1

SUBJECT: Legol Apalysis of k’cmmnc! Participating in Interroation authe 1A
Detention Favility in .

l. References.

+
.. Geneva Convention Relitive o the 1 reatment of Prsoners of War of
August 12,1949 (GPW), also known as the Third Geneva Convention.

b. {inited Nations Conveuton Aguinst Torwre and Other Cruel, Inbuman or
Degrading Treatisent vr Punishment. Adopted by Ununimous Agreainent of the Unired
Nutions General Assembly ou December 1. 1984, and Sigaed by the United States on
April 18, 108§ ~

c. ‘Tite IN. Chapter 113C. Torture (18 GSCS § § 2340 er s¢q. 120024,

d. DODD 2310. 1. Do Program tor Faemy Prisoners of War (EPOW) and
Other Dewinees {1 AUG 94

AR 190-8OPNAVINST 3461 6¢'AFIT 31-304ACO 61,1 (multi

service regulation tor all services). Enemy Prisomers of War, Retaned Personnel, Civilian

[ntermves and Other Detainees (1 OCT 97y,

_ f. Departinent of the Anmy Field Manual [9-40, Enemy Posoners of War.
Civilian Detainees, and Detamed Persons (27 FERB 76), _ (

Repartment ol the Army Ficld Manual 3432, Inteligence: fmcmogition

(2% srzlf?>:) (B)1)_

lmc»w.a dated 2407012 JAN 02, subject;

ledanu for Detainee Handling™.

2. Summary, This memorandum sutmarizes the legal authoritics and constraints
mvolved with detainee interrogation, panticulacly us it relares ro a seeret CLA racilicy in

Jand a detinee there, Rbidda al Najiar, By participating in the
mterrogation, we fice a rfow risks. First, the CIA iy apparently concealing the facilny
from the International Commitrce of the Red Cross (ICRCL Sceond. although the
interrogation technigues used may not constitute “toriure”, they may rise o the level of
erucl, inhuman or degrading treatment proscribed by witemational law und DO

suidance. Finully, if our role is discovered. we could faes adverse action for being m an
undisc lused facility without approval of particularly it there is media

sertiney. (b)(1)
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3 Background: (b)(1 )
o, 10 A deention l.tulml ;
J(b)(1)

The CTA station has one of its officers designated av (he warden ol the
tacriny 11 has ditie to no upmmu with sterrogating o handiing prisoners. The .

wars god teeding” of e prisuiiers i3 conduy ey Tictia s (b)(1)
Apparenty concealing tre existence of the faciite from the eerations] Commette o)
the Red Cross (K RCS )(1)

h. I Ogtober 2002, pensemwch as well as uaavonator et (b)(1)

(b)(1)-.. Feondueted mtetrogation of g detuinee :ul:::j Rhiidda al Najjat.
Nafhar was ‘nllxs.'cdh otie of UBL's closest hodvguards: be cureently claimis o have beesea
e Jor VAL s children. The wis arrested in Pakistan in June 2002, Initial mtctviews
witiy !nm were completely unpraduchive as he demonstreted persistent resistunee
tirned Bim over e e CTA whe held i il
: ' When thie CEA secogmsed thoy could pot contal the
FunEent U nably W toree ko to tadis they moved him a0 [ woene
‘ (b)(1)

¢, Fhe CLA snerrogation phia far Nanas ancludes sedaral techaigues,
mehnding wolmiivo m totad darkness: fowering the qualiy of lus food. keeping lum atan
wncomtionuable tcmpvrcmnc reold): nuste piped in 24 howrs a Jov: and Keeping him
vhackled and boaded. Naggar is tnonttored by OCEA medical personied. CLA aftomeys
conducted o legad review of the interiogation plan and opined these leehnigoes were
’L’}..’\’!‘

if. inudditien W ihe review o in(crrngnti.\n plan, C1A representafives of the
taciiity enploy o technguy Ktiwn as “h:mﬂ ing” tHamang mvolves handoufiiag oie v
Both wsts e at overivad horzoniad b The datames canse aaver Rs ums o e
dens s but e can lean agast the walls Najpaf was apparemiy ett bangag for 22 hoaes
cach day fur twa consecutis ¢ days 1o “break™ bis resistance (this was suee essful) There
are idso indications ut sanmie thine durioy the period leading up o Big interrogation, he was
put in g “diaper”. and was only ahlowed (o go o the batnunty in that dmpu. {his was
not decmed te he physically hannful 1o him, just psychologically stressful (very
ciharassing 16 bim). A8 tar as § eould detenniie, these twa echsigues were not
revivwed for leguhiy by the CIA abterney

4. L.egal Isvaes Presented.

. [oes the Jehbergie concealment o the ..-u!w g the detainees fom the
ICRC viokite customary interoational faw !

h. Do the mtctrogation icchniques couploved o conditions of detemtion
constifute tore?

SECRETCentammsg j(b)“)
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v (o she tncrrogation rechnigues cinpioy ed o tie coanditions of deteniion
constituie “vraek inhunmn, or degrading rewment” (ClID T

i Are military personnet vequired s report s iobations of intemationad ki
cammitivd hy fhie CIA te lngher authorioes”

v Ary :ni'ul;z:x petseniel comiriting Jogol violations ey pacue i in ‘
mterroatars et vietaie Btenmatonal faw

r Are there athee rshs wivelhved i 1ask force nalitary personne part e .

in the imerrogutiom!?
s, Statns and Treatment of Detainces under 1S, Control.

i Undoer the faw. there is a dishuction batwesn having prisoner ol was
UstatunTang hunang the prisonci of war proicctions o ireatinent

b Status. The Uniied Stades has dewermised that Al Crida ard Tahban
uktes wuais under the contrel of the Dl';unulum vl Detense are oot entitled to Posencr of
Wi status fuo purpmc\ of the Geneva Convention Retstive to the Treaanent of Prisoners
i War o) .\U;!Uw’ 12,1949 (G W),

v ‘Treatment SECDEFF puidanee and l)nl) pobey reguires that we (Doh),
o e teil exgent possibie, treat oll detainees humanely aad ceomstent wirh the pmmpm
vider the GCs Thiv i retlected thromghews Dol amd senvice pogaiations pertuning &
iereoeation and dviention These authonties aphy Lo Do) pensonnei inespective ol the
Sk o the Jutaineys :

(1 DODD 2310 L, e, 30 states: = The U S, Military Services shall
comply with the prisciples. spint and intent of the internativnid faw ol wir. hoth
customary snd codilied, t inclide the Geneva Conyentions ™ AR 190-R reflevts thin

~~~~~~ fuidugice,

. l:[:: Gnadance For Reinnes Flandling et Ny caguines
(b)(1)[:‘h'a 1o i e hupsney and. e e extenl .t'rpn':’ s atd consetem

with mubinine novessily, i mennct consiient with the pitnciples of the Geneva
Convemums of 19367 115 anly «!;))‘Uwhk o detninees * under the eomtrol of the

Diepartiment of Delense™, au on its Ly it does notapply e Najiae huw ever! ] (b)(1) .

nnghit question whether we met the intentor the “spirii™ of the guidunee if we Ltiled e
comply m mterrogating Najiar,

(b)(1) “““““““““““““““““““““““““““ [BL) N { lis et under e custendy ot b S Armed Forges Naar
ol L VS mitiars vonuel [ j """""" (b)(1)

’_ JSi)‘.L’.-‘ e s mot o DOD Faciley, the OGN

:}»’(mm

Y
<

SECRETICortain:
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s not subject 10 PXOD and DA regulations and|__ ‘gisdance. However,
'S military personnel remain subject to those authorities 3" we pagticipaic in or run the
interrogations. These requirements srguably extend 10 military personnel even ir
“deaded™ 1o the ChA,

6. Cuoncealment of the facility and the detainees from the ICRC. Customary
international L, s well as common adticles 9-11 of the Geneva Conventions. tormally
revognizes the TORC as g aeutral hamanitarian organization charged with the protection
of prisencrs of war. {Uis widely aceepted in the inemastional conayunity that the JCRC
has a special humanitacian role during anned conflict to-protect E['\\-’i and detainecs, and

in iz stundard practice (Or governments lo not place Timits o the tmes and number of
JCRC visits to detention favilities. This is reflected i the }Lurd.mu fiell

which denies avcess w all foreign governments and all N¢ iOs eacept the ICRC, The

l( R( Lus TSy ul.nrm cess W the Dol detention facilitics i thI ‘ e T (b)(1)

Jand]  personned ane associated with it there vould be adverse
cmm,qnum‘._a stemming from uor activitics, particular]y o ji\' not aware )’
the tacility’s existence.
7. Tarture. (b)(1 )

3. There is o distinet difterence under the law betwaen “torture” and “cruel,
inhuman. or degruding tecamment”™ (CHOTY While both are itlegal under interational Jaw
and the Jaw ol war, terture is congidered much more serious. In my opinion, nooe of the
ierrogabion techuigues used by or vbserved bv[ _:]pm\nnm:i comstitates ey T o (b)(1)
however, another sbsenver might disagree, at least_suMiciently Lo generate Jiscussion that
cuuld he viewed untivorably for US miitary undL HTCFRRES 1o oo

(b)(1)

h. Gienevy Convention (GPW, - As noted abave, Al Qaida and Taliban
detinees are aot entitled w CPW status under the GPW but detaimees do frave certain
protections against wrinre,

' tH Commun Article 3 of the Genevs Conventiops guarantees (o all
poersans protection aguinst cruel treaiment and 1orture” .md uutrages upom persanal
dignity, in pacticular, humitiatmye and degrudiog treatmeot™. This Article is international
law which upplics regardiess of whether o person has EPW status,

(20 luaddition, us noted above. we are required by DOD policy W treat
all detainees with the protectivns afforded 1o BPWs under the GO te the Gl extend -
pussible. With eegard o turture. Article 17 ol the GPW reguires that: “No physical o
meptal 1ortuce, nor ay other foma of coercion, may be inflicted on prisoners of war to
secuse from them intormation of any kind whatever.”™ Prisoners of war who refuse to
answer may ner be ireatened. insulied. or eaposed o unpleasint or disady antageous
treatment of v Kind.

SECRETIContaing

(b)(1)
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SENRET Cantaing (b)(1)
¢ UN Convention Agamst Tortare aid Qther Cruel, Inbuman or Degrading

Treauucm or Punishnwor (el 20,

{h Vincter the UN Convention. which s inteenationad law., the tenn
“locture” means Tany act by which suvere pain or suflering, wheti:er physical or menai,
is intentonally intlicted an u pesson for such purposes as ublaimiog Jrom him or a third
persen information or a conlession ... when sach puin or sulfering is inflicted by or at the
stigation of e with the conseat ar acquicsceence ol d public official ar other person
acting in an otticial capacity K does not inelude pain or sullerimg arising only from,
inherent ia or wnciden@l o lawful sunctions.”™

hH T ity waalvsis of the Canventien, NDOX, ciung intermational human
nghis caselaw, gave further guidanee on what constitates “orture’™;

-,

¥ “Thu United States understands that. n order to constitue
torturg., an act must be u deliberate and caleulated act of an cw\:mcl) envel and inhonia
nature, specifically intended o inflict v\smu'mnn and agenizing physical or menal pdm
or suifering "

thy  “The ferm “tormre.” in United States and intemational
usage. is usually reserved for extreme, deliberate and unusually cnicl prattices, for
camuple, sustained systewatic beating. application of electine cusrents w sensitive parls
uf the body, wad tying up o hunging in positions that catvse exireme pain ™

d (S USC § 234k the federal code provision which implements the UN
Conventivn as US liew, detines “torture’” as ~un avt commited by o person acting under
the colar of law s'pwirc:ms intended (0 tlict severe physical or mental pain or
suftering {other thun pain or sullering incidental to luwlul sanctwus) upou another
persen within his custody or physical conirol™,

c. tis possible that the CTA “hanging ™ technigue ased in, 1]
rise (o the Jevel of torture i applicd i such o way and for such o perivd of Ume that i
risey W the Jevel of severe physical pain or suftering, To date, the techniguee bus only
been applied o produce sleep deprivation. and the detinee’s arm was not hung i such a
nuner W priducc extreme pain of permanent injury. Additionally, QG A medical
persimmed \uppu\x dly dlu.k ed Najjar periadically while e was “hanging™.

8. Crucl, mhum.nu or de','.rndmg, treatment or punistinend (CIDT),

. [ternational and rederal law, as well is DoD and DA regulations and
suidance, do not Just proseribe tonture. There 15 also a probibition against “cruel,
inhuman or degrading treatmont er punishmen!™. :

s

SECRET/Contamns }:|"'r(b)(1)
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b Under the UN Conventivn, the United Stites *understands the term ‘erucl.
inhuman or degrading treaument or punichment.” as used in Ariiele 1o of the Convention.
te oneiaat the criel. unu\n.tl and ihumane ircattucat or panishanent prohibited by the
Filih, Bighth andior Founeeath Anwendmems o the C unsmum-u of thie Upited States.”
DOS Comment to Copventiou.

¢ Article 17 of the GI'W gequires that:. * Prsoncrs of war w lwo reluse to
dnsweer may not by threatenced. insulied. or eapased to nepleasant or disudvantagoous
treatment of any kind ©

d. AR 90-X, para. -S04y states: * Uhe inhumane tresdment o [LWs and
detainees] is prodiibited and 1 oo fustitied by the stress of combat or with deep
provocation. Inhumrc treatment s @ scrious and punishable violation under
avrnationa) taw and the Unilorm Cede of Military Tustice (LOMI Fhe regulation
also prohibits “all crucl and degrading treatment.™ Para. 1-2h,

¢ b order to anulyze what speciiic imerrogation technigues miglit he
deemed cruel. mhuman, or degrading treatmieny, we reguire further caselaw
asalysis [ do nothave e legal resourees here 10 do that. without gotag w open
seurees an the Infernet huwever, the rear 8 researching duis issuc. 1t would alkso
he necessary (0 have o detasded inwerragarion plan w review,
f. There is a possibility that a courd would find that the “hamging™
techinique. applicd for 22 hours a day for divs in a row. constitned eniel
treatiient s also possible that a court might find that the, diaper techpigue is
degrading treatment, We are &t rish as we pol more “ereative™ and stray from
standard interrogation sechnigues and procedures taught at BOD and DA \Lhm-h
and detailed in officil mieerogation wandals fo.g, F\I 52 et ),

9. ' Requirement to report violations of international law to higher authoritics.
Under DOD dirgetives (rel. 40 we are required to repart “suspected or alleged violutions™
of the Gengva Conventions “and elher viekiticns of the intenutional luw of war”
promptly o the appropriate :Julhunnu

(0.  Risk to military personnel if they participare in interragations that violafe
international law.  H miliary peesounct violwe utemational or lederal law. then they

are subject 1o proseeution. This would apply whether they were acting ag Ej """ (b)
pessannel or detaited w OCA . Octailing members 1o the CEA doex nol relieve them of

there fegal and pratessional ubligations as members ol the militey. This s st a risk

even il they merely observe the niterrogation 1 they were W violate DOD or service

policy. withaut vielating the Law, then the command ceuld determine whit actions were

appropriate in that situation

11 Arc there ather risks involved il task force military personned participate in
or ubserve fnderrogutions?  he other nisks” fiere involve the political ar media tall-out

6
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(0)(1) v
'''''' o stenered i higher headquarters, (e 1CRC, drthe meda discover this lucation and
(b)(1) ¢ YL‘I'éh'nhmE perzuntel were involved ] personnel are controlling the .
‘ fverrogations, or even parlicipaiing in o ohserving theme then we could he blamged Jog--- (b)(1)
the acrivities of other agentics. Atwminimunt members ol whii hserve the :
mterrogation would be called v account or testify in any vestigation,

(b)(1)  fisvees 1o partic

receinmend briefing the interrogation plan e pethaps i PTOR (b)(1)
mrarder wradert-im- o the-Asks invalved and o0 seck_perndssion, . Ala, |

recotmnend that the proposed micrrogation echniques be analy zed by the commander (b)(1)
and the Jegal advisor under the lega) guidance detajled in this memorandum. As an

e ulicruative, given the npurtianee of the detainees ull:::lwgwuujﬁg_q_qg\_urugc the
(b)(1) CHS hirough| kind DOD channels to apply the approprisic resourees £ IHE .
facility Lo properly interrogate the detainees. This could include detan persannel from (b)(1)

/
/
!

(b)(1)

#SIGNEDRY
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