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U.S. Department of Justice 

Office of Legal Counsel 

Office of the Principal Oepllly Assistant Attorney General Wa.rhington, D.C 10JJO 

May 10, 2005 

MEMORANDUM FOR JOHN A. RIZZO 
SENIOR DEPUTY GENERAL COUNSEL, CENTRAL INTELLIGENCE AGENCY 

Re: Application of 18 U.S.C. §§ 2340-2340A to Certain Techniques 
Tha.t May Be Used in the Interrogation of a High Value al Qaeda Detainee 

You have asked u� to address whether certain specified interrogation techniques designed 
to be used on a high value al Qaeda detainee in the'Waron Terror comply with the federal 
prohibition on torture, codified at 18 U.S.C. §§ 2340 .. 2340A. Our analysis of this question is 
controlled by this Office's recently published opinion interpreting the anti·torture statute. See 
Memorandum for James B. Corney, Deputy Attorney General, from Daniel Levin, Acting · 

Assistant Attorney General, Office of Legal Counsel, Re: Legal Standards App/ict:¥,ble U,,der 18 
U.S.C. §§ 2340·2340A (Dec. 30, 2004)("2004 Legal Standards Opinion"), available at 
www.usdoj.gov. (We provided a copy of that opinion to you at the time it was issued.) Much of 
'the analysis from our 2004 Legal Standards Opinion is reproduced below� all of it is 
incorporated by reference herein. Because you have asked us to address the application of 
sections 2340·2340A to specific interrogation techniques, the present memorandum necessarily 
includes additional discussion of the applicable legal standards and their application to particular 
facts. We stress, however, that the legal standards we apply in this memorandum are fully 
consistent with the interpretation of the statute set forth in our 20()4 Legal Standards Opinion 
and 09118dmte·our auth0ritative view of the legal standards applicable under sections 2340· 
2340A. Our task is to explicate those standards In order to assist you in complying with the law., 

A paramount recognition emphasized in our 2004 Legal Standards Opinion merits re· 
emphasis at the outset and guides our analysis: Torture is abhorrent both to American law and 
valu�s and to international norms. The universal repudiation of torture is reflected not only in 
our criminal law, see, e.g., 18 U.S.C. §§ 2340-2340A, but also in international agreements,• in 

1 See, ce.g., United Nations Convention Apinsl Torture and Other Cruel, Inhuman or Degrading Trea1nicnt 
or Punishment, Dec. IO, 1984, S.1'reaty poc. No. 100-20, 1465 U.N,T.S. 85 (entered into for�e for U.S. N0v. 20, 
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centuries of Anglo-American law, s�e .. e.g., John H. Langbein, Torture and the Law of Proof 
Europe and England in the Ancien Regime (1977) ("Tormre and the Law of Proo/'), and in the 
longstanding policy of the United States, repeatedly and recently reaffirmed by the President. 2 
Consistent with these norms, the President has directed unequivocally that the United States is 
not to engage in torture.3 

The task of interpreting and applying sections 2340-2340A is complicated by the lack of 
precision in the statutory tenns and the lack of relevant case law. In defining the federal crime of 
torture, Congress required that a defendant "specifically intend[] to inflict severe physical or 
mental pain or suffering," and Congress narrowly defined "severe mental pain or suffering" to 
mean "the prolonged mental harm caused by" enumerated predicate acts, including "the threat of 
imminent death" and "procedures calculated to disrupt profoundly the senses or personality." 18 
U.S.C. § 2340 (emphases added). These sta�tory requirements are consistent with U.S. 
obligations under the United Nations Convention Against Torture, the treaty that obligates the 
United States to ensure that torture is a crime under U.S. law and that is implemented by sections 
2340-2340A. The requirements in sections 2'.340-2340A closely track the understandings and 
reservations required by the Senate when it gave its advice a.nd consent to ratification of the 
Convention Against Torture. They reflect a clear intent by Congress to limit the scope of the 
prohibition on torture under U.S. law. However, many of the key terms used in the statute (for 
example, "severe," "prolonged,,, "suffering") are imprecise and necessarily bring a degree of 
uncertainty to addressing the reach of sections 2340-2340A. Moreover, relevant judicial 
decisions in,this area provide only limited guidance.4• This imprecision and lack of judicial 
guidance, coupled with the President.> s cl ea( directive that the United States does not condone or 
engage in torture, counsel great care in applying the staMe to specific conduct. We have 
attempted to exercise such care throughout this memorandum. 

With these considerations in m ind, we turn to the particular question before us: whether 
certain specified interrogation techniques may be used by the Central Intelligence Agency 
("CIA") on a high value al Qaeda deta inee consistent with the federal statutory prohibition on 

1994) ("Convention Against Tonure" or "CAi'); lntcmationaJ Covenant on Civil and Political Rights, D�. 16, 
1966, art. 7, 999U.N.T.S. 171. 

2 See, e.g., Statement on United Nation& International Day in Support of Victims of Torture, 40 Weekly 
Com,..&;�. 1167 (July 5, 2004) ("Freedom fro� torture i$ an inalienable hupian right . . . . "); Statement on 
United NaUons International Day in Support of Victims ofTorturc, 39 Weekly Comp. Pres. Doc. 824 (June 30, 
2003) ("Tol1ure anywhere is an affront to hwnan dignity ever)'where."); see also utter o/Transmillalfrom 
p,.esident Ronald Reagon to the &note {May 20, 1988), in Message from the Pre.ndent of the United Slates 
Transmitting the Convention Against Tol" ture and Other Cruel, Inhuman or Deg,.ading Tl"eatment or Punishment, S. 
Treaty Doc. No. 100-20, at ii ( 1988) ("Ratification of the Convention by lhe United States wiU clearly express 
United States opposition to torture, an abhorrent practice stiU prevalent in the world today."). 

3 Se.e, e.g., 40 Weekly Comp. Pres. Doc. at l 167-08 ("America stands again.st and will not tolerate 
torture . .. . Torture is wrong no matter where it occurs, and the United Stares will continue to lead the fight to 
eliminate it everywhere."). 

4 What judicial guidance lhere is comes from decisions that apply a related but separate statute (the Torture 
Victims Protection Acl ("TVPA"), 28 U.S.C. § 1350 note (2000)). These judicial opinions generally contain little if 
any analysis of specific conduct or of the relevant statutory standards. 
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torture, l 8 U.S.C. §§ '.?340-2340A.5 For the reasons discussed below, and based on the 
representations we have received from you (or officials of your Agency) about the particular 
techniques in question, the circumstances in which they are authorized for use, and the physical ' 

and psychological assessments made of the detainee to be interrogated, we conclude that the 
separate authorized use of each of the specific techniques at issue, subject to the limitations and 
safeguards described herein, would not violate sections 2340-2340A.6 Our conclusion is 
straig�tforward with respect to all but two of the techniques discussed herein. As discussed 
be low, use of sleep deprivation as an enhanced technique and use of the waterboard involve 
more substantial questions, with the waterboard presenting the most substantial question. 

We base our conclusions on the statutory language enacted by Congress in sections 2340· 
2340A. We do not rely on any consideration of the President's authority as Commander in Chief 
under the Constitution, any application of the principle of constitutional avoidance (or any 
conclusion about constitutional issues), or any arguments based on possible defenses of 
"necessity" or self·defense.' 

s We have previously advised you that the use by 1he CIA of the lec:lmiques of interrogation discussed 
herein is 'consisten1 with the Constitution and applicable statutes and treaties. In the present memorandum, you have 
asked us to address only the requirements of 18 U.S.C. §§ 2340·2340A. Nothing in UUs memorandwn or in our 
prior advice 10 the CIA should be read to suggest that the use of these techniques would confonn 10 the requirements 
of the Unifonn Code of Military Justice that governs members of the Armed FQrces or to United States obligations 
under the Geneva Conventions in circumstana:s where those Conventions would apply. We do not address the 
possible application of article 16 of the CAT, nor do we ndtbess any question relating lO conditions or confinement 
or detention, as distinct from the interrogation of detainees. We stress that our advice on the application of sections 
2340·2340A does not represent the policy views of &he Departmen1 of Justice concerning interrogation practices. 
Finally, we note that section 60S7(a) of H.R. 1268 (109111 Cong. Isl Se$s.), if it becomes law, would forbid 
expending or obligating funds made availabli: by that bill "lo subject any person in the custody or under the physical 
con1rol of the United States to tortw-e," but bi:cause the bill would define "ronure" to have "the melll\ing given that 
tenn in section 2340(1) of tiUe 18, United State& Code," § 60S7(b)(l), the provision (to the extent it might apply 
here at·all} would merely reaffinn the preexisting prohibitions on torture in sections 2340-2340A. 

6 �present memoraodwll addresws only lhe separate use of�ch individual technique, nor the combined 
use o�iques as put of'on integrated regimen of interrogation. You have infoimed llS that most of the CIA 's 
authorized techniques are designed to be used with panicuhu def4linccs in an interrelated or combined manner as 
part of an overall interrogation program, and you have provided us with a description of a typical scenario for the 
CIA' s combined use or techniques. See Background Paper on CL4 's Combined Use of lnlerrogolion Techniques 
(Dec. 30, 2004) \'Background Paper"). A full assessment of whether the use of interrogation tectutlques is 
consistent with sections 2340-2340A should take into account the potentl.31 combined effects or u$ing multiple 
techniques on a given detainee, either simultaneously or sequentially within a short time. We will address in a 
.separate memorandum whether the combined use of certain techniques, as reflected in the Background Paper, is 
a>nsistent with the legal requirements of sections 2340�2340A. 

1 In preparing the present memorandum, we have reviewed and carefully considered the report prepared by 
the CIA Inspector General, Couriterterrorism Detention and interrogation Activities (&prembtr 200J-Ocrober. 

· 2003), No. 2003-7123·1G (May 7, 2004) ("JG Report') (T� 1--\lari��-aspects of the /G Repc1rt are 
addressed below. · 

---------
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A. 

In asking us to consider certain specific techniques to be used in the interrogation of a 
particular al Qaeda operative, you have provided background information common to the use of 
all of the techniques. You have advised that these techniques would be used only on an 
individual who is determined to be a ''High Value Detainee," defined as: 

a detainee who, until time of capture, we have reason to believe: (1) is a senior 
member ofiil-Qai'da or an al.Qai'da associated terrorist group (Jemaah 
lsJamiyyab, Eqyptian Islamic Jihad, al-Zarqawi Group, etc.); (2) has knowledge 
of imminent terrorist threats against the USA. its militaiy forces, its citizens and 

· organimtions, or its allies; or that has/had direct involvement in planning and 
prep'mng terrorist actions against the USA or its allies, or assisting the al·Qai'cia 
leadership in planning and preparing such terrorist actions; and (3) if released, 

'{b}(�) CIAAct constitutes a clear and contimling threat to the USA or its allies. '(1;>')(3) CIAAct 
' ' ' \ 

·-----,_ Fax for Daniel Levin, Acting Assistant Attorney General, Office of Legal Counsei;"from 
·-. Assistant General Counsel, CIA, at 3 (Jan. 4, 2005) ("January 4'[]Far"). 

For convenience, below we will generally refer to such individuals simply as detainees. 

Yoo lUPt-e also explained that, prier te intemlgatioo; eaeh detainee is ewluated hy · 
medical and psychological professionals from the CIA's Office of Medical Services ("OMS") to 
ensure that he is not likely to suffer any severe physical or mental pain or suffering as a result of 
interrogation. 

--

[T]echnique-speeific advanced approval is required for all "enhanced" measures 
and is conditional on on-site medical and psychological personnel confirming . 
from direct detainee examination that the enhanced techniquc(s) is not expected to 
produce "severe physical or mental pain or suffering.... As a practical matter, the 
dewnee's physical condition must be such that these in�erventions will not have 
laSting effect, and his psychological state strong enough that no severe 
psychological harm will result. 

' 

....-� . ·- ... .. 
OMS Gui<klines on Me(lica/ and Psychol�ical Support to Detainei &nillllon, /nten-ogalion 
and Detention at 9 {QeC. 2004) C'OMS Guide/ind') (footnote omitted). New detainees are also 
subject to a general intake examination, which includes "a thorough initial medical assessment 
... with a complete. documented histoiy and physical addressing in depth any chronic or 
previous medical problems . This assessment should especially attend to cm:dio-vascular, 
pubnonary, neurological and musculoskeletal findings ... � Vital signs and weight should be 
�ecord�. and blood work drawn .. . . " Id at 6. In addition, "subsequent medical rechecks 
during the interrogation period should be performed on a regular basis... Id. As an additional 
precaution, and to ensure the objectivity of their medical and psychological assessments, OMS 
personnel do not participate in administering interrogation techniques; their function is to 
�onitor interrogations and the health of the detainee. 

'P8P 9EeRM\l'-----�\/li11P81111 
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The detainee is then interviewed by trained and certified interrogators to determine 
whether he is actively attempting to withhold or diston information. If so, the on-scene 
intem:>gation team �evelops an interrogation plan, which may include only those techniques for 
which the re is no medical or P&Yebological contraindic:ation. You have informed us that the 
initial OMS assessments have ruled out the use of some-or aJJ-ofthe interrogation techniques 
as to certain detainees. If the plan calls for the use of any of the interrogation techniques 
discussed herein, it is submitted to CIA Headquarters, which must review the plan and approve 
the use of� of these interrogation techniques before they may be applied. See George J. 
Tenet, Director of Central Intelligence, Guidelines on Interrogations Conducted Pursuant to the 
Presidential Memorandum of Nottjica'tion of 17 Septembet 2001, at 3 (Jan. 28, 2003) 
r·1111errogation Guidelines"). Prior written approval "from the Director. DC1 Counterterrorist 
Center, with the concurrence of the Chief; CTC Legal Group." is required for the use of any 
enhanced interrogation techniques. Id. We understand that, as to the detainee .here, this written 
approval has been given for each of the techniques we discuss, except the waterboard. 

We understand that, when approved, interrogation techniques are generally used in an 
escalating fashion, with milder techniques used first. Use of the teclmiques is not continuous. 
Rather, one or more techniques may be applied-during or between interrogation sessions­
based on the judgment of.the interrogitors and other team members and subject always to the 
monitoring of the on-scene medical and psychological personnel. Use of the techniques may be 
continued if the detainee is still believed to have and to be withholding actionable intelligence. 
The use of these techniques may not be c:ontinued for more than 30 days without additional 
approval ftom CIA Headquarters. See generally Imerrogation Guidelines at l ·2 (describing 
approval procedures required for use of enhanced interrogation techniques). Moreover, even 
within that 30..day period, any further use of these intertogation techniques is discontinued if the 
detainee is judged to be consistently providing accurate intelligence or if he is no longer believed 
to have actionable intelligence. Thia memorandum addresses the use of these techniques during 
no more than one 30-day period. We do not address whether the use of these techniques beyond 
the initial 30...day period would 'violate the statute. 

Medical and psychological pelsonnel are on-scene throughout (and, as detailed below, 
physically present or otherwise observing during the application of many tec:hniques; including 
all techniques involving physical contact with detainees). and 11[d]aily physical and 
psychological evaluations are continued throughout the period of [enhanced interrogation 
tee�Jiise:" JG Report at 30 n.3�; see also George J. Tenet, Dil'ec:tor of Central Intelligence, 
Guidelines on Confinement Conditions for CIA Detainees, at 1 (Jan. 28, 2003) f'Conftnement 
Guidelines') ("Medical and, as appropriate,. psychological personnel shall be physically presen� 
at, or reasonibly available to, each Detention Facility. Medical personnel shall check the 
physieal ·condition of each detainee at intervals apPtopriate to the circ:umstances and shall keep 
appropriate records."); JG Repor, at 28-29. • In addition, "[i]n each interrogation session in 
which an Enhanced Technique is employed, a contemporaneous record shall be created setting 
forth the nature and �ration of each such technique. employed." Interrogation Guidelines a� 3. 

1 In addition to monitoring the appli�on and efl'em of enhanced intem>gation tcc:hnlques. OMS 
persoMcl are inslructed more genmlly to ensure that "[a]dequate �cal care shall be provided to detainees, even 
!hose Undergoing enhanced interrogation." OMS Guldrllnrr at 10. 

... 
'f0P 9£��---------'r��f / 
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At any time. any on-sceile.persoJl'1el (including the medical or psychological personnel, the chief 
of base. substantive experts, security officers, and other interrogators) can intervene to stop the 
use of any technique if it appears that the techni.que is being used improperly, and on-scene 
medical personnel can intervene if the detainee has developed a condition making the use of the 
technique unsafe. More generally, medical personnel watch for signs of physical distress or 
mental harm ·so significant as possibly to amount to the .. sevCfe physical or mental pain or 
suffering" that is prohibited by seaions 2340-2340A AB the OMS Guidelines explain, 
"[m]edical officers must remain cognizant at aJI times of their obligation to prevent 'severe 
physical or mental pain or suffering."' OMS Guidelines at 1 O. Additional restrictions on certain 
techniques are described below. 

these techniques have all been imported fiom military Survival, Evasion. Resistance, 
Escape ("SERE") training, where they have been used for years on U.S. military personnel, 
although with some significant differenees described below. See JG Reporl at 13-14. Although 
we refer to the SERE experience below, we note at the outset an important limitation on reliance 
on that experience. Individuals undergqing sERE training are obviously in a very different 
situation from detainees undergoing interrogation; s� trainees know it is part of a training 
program, not a real-life interrogation regime, they presumably know it will last only a short time, 
and they presumably have assurances that they will not be significantly harmed by the training. 

B. 

You have described the specific techniques at issue as follows:' 

. (5)(3-)_f��ct . (bY(3)'-CtAAct.. ____________ // (b)(3) .CIAAct j(b)(3) CIAAct 
--- --.,_Th8�ptioos ofthca: tec�---:�-ht-_�-�ber-Of'docwnents,�luding: �the_Q�IMS�--� 

(Juldelines; lnterrogatt'!ns G11id11/n�s:'Con,/lnement <Juld1lin1&; Background Poper ;Leiter-ftmnl.'-=-��-�� 
0Associatc General COUnscl, CI� Levin, .Acting .Assistant Attorney General. Office of LegaJ Counsel 
("OLC") (July 30', 2004) r.J!46''1DL___JI.etter"); Letter from John A IUzzo, AcitJng General Counsel, CIA. to 
Daniel Levin. Adina. - - General, OLC {Aug. 2. 2004) ( "Aup&t 2 .fllzzo uttet'); Letter. from 
I J(ssociJb � Counsel, CIA. IO Dan Levin. � A@Jstant Attorney General. OLC 
(Aug. 19, 2004) ('Aapit 19 l =:iuttd"t. Leuer trom.I =�Associate General Counsel. CIA, 

� Attomey General. OLC (Aug. 25, 2004) ('August 2.5 I !Letter"); Letter from 
L_________.._J� Counsel, CIA. tob:: �=�stant Attorney General. OLC 
{Oct.�OGll) rocl06eh•.rL__Jutt•r.'>;LetlAFfrom = ! Associate General Counsel� CIA. 
IO Dan Levin, Ac:ting Aasistaiu.-�mey General, OLC (Qci , ) � "-� !utter"). Several of 
lhe rdehniques are described and disr;ussed in an earlier memorandum to YOJL.-&i Memor.ilidum for John Rizzo, 
Acting .General Cowlsel, CenflaJ Inte'llipnce Agency, flOm Jay S. BJl>cc;'Assistant Attorney Ooneral, Office of 
Legal Counsel, Re: mterrog"!lon of al Qaedq Opuotiw (AuJ.,11·2002) r1nterrogalton Memorandum") (fS) • W.e 
have sepamtely ranaJyzc:d all rc:clqdqucs in riae-�.Dlfjtllorandum, and we will note below where asjledil of 
particuJar tecluliqucs differ from those addres.w!l� Jnturogatlan Memorandum. In order 10 avoid any 
confusion in this extremely sensitive and,impOlcant area;ttie discussions of the statute in the 2004 Legal Standards 
Opinion and this memorandum su,pcrsede that in die /nterrOgal!on MemoranrllDn; llowewr. this memor.mdum 
confines the conclWiion of /nt�rfugation Memorandum that the·· of these teclmiqUC5 on a partiwlar high value al 
Qaeda de�, subjcc:a-to'the limitations imposed herein, would not\li.91ate sccdons 2J40.2340A. lo some cases 
additional fa�s'ef forth below � been provided to us in comm�c:atib� with CIA personnel. Tho CIA has 
ttwiewecHllls JnemOrandwn and confirmed the acwracy of the descriptions Snd.�mitations. Our analysis imumes 

. ,,--.adlie1enec to lbese descriptions and limitations. (b )(3) CI AA ct 
,,-
(b)(3) CIAAct 

" (b )(1) 
(b )(3) NatSecAct 
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1. Dietary m�ipulation. This technique involves the substitution of commerd.,l liquid 
meal replacements for normal food, presenting detainees with a bland, unappetizing, but\· . 
nutriti.onally complete diet. You have informed us that the CIA believes dietary j8oipula\iln 
makes other techniques. such as sleep deprivation, more effective. See Augu� 25 
Letter at 4. Detainees on dietary maliipulation are permitted as much water as they want. In 
general, minimum daily fluid and nutritional requirements are estimated using the following 
formula: 

• Fluid requirement: 35 mllkgfday. This may be increasect depending on ambient 
temperature. body temperature, and level of activity. Medical officers must monitor 
fluid intake, and although detainees are allowed as much water as they want, 
monitoring of urine output may be� in the unlikely event that the officers 
suspect that the detainee is becoming dehydrated. 

• Calorie requirement: The CIA generally follows as a guideline a calorie requirement 
of 900 kcaJ/day + 1 O kcaJ/k:g/day. This quantity is multiplied by 1.2 for a sedentary 

. activity level or l. 4 for. a moderate activity level. Regardless of this formula, the 
recommended minimum calorie intake is 1500 kcal/day, and in no event is the· 
detainee allowed to receive less than 1000 kcaVda y. 1° Calories are provided using 
commercial Jiquid diets (such as Ensure Plus), which also supply other eslent�al 
nutrients and make for nutritionally complete meals.11 

\. 

Medical officers are required to ensure adequate fluid and nutritional intake, and frequent 
medical monitoring takes place while any detainee is undergoi ng dietary manipulatio n. All 
detainees are weighed weekly, and in the unli1'ely event that a detainee were to lose more than 10 
percent of his body weight, the restricted diet �ould be discontinued. 

2. Nudity. This technique is used to cause psychological discomfort, particularly if a 
detainee, for cultural or other reasons, is especially modest. When the technique is employed, 
clothing can be provided as an instant mvard fur cooperation� . During and between interrogation 
sessions, a detainee may be kept nude, provided that ambient temperatures and the health of the 
detainee permit. For this technique to be empJoyed, ambient temperature must be at least 68"F.12 
No sexual abuse or threats of sexual abuse are pennitted. Although each dete�ion cell' has full­
timukt...���it video monit?ri� t!1� d�nee is !'°t intentionally 

.
exposecl'to other det�nees 

or uDTuiY exposed to tRe detention fticiltty staff. We understand thif mterrogators "are trained to 
' ' ' 

10 111is is die caloric rcquimnent for males; the CIA � bas no female detainees. 
11 While detainees subject to dit$llf manipulalion me obviously situated dHferently from individuals who 

voluntarily engage in commercial weight-loss programs, wc ·note that widely available coJIUllfl'ciaJ weight-loss 
programs in die United States employ diets r:l 1000 kcal/day for sustained periods of weeks or ·longer without 
requiring medical �slon. WIUle we do not equate <:011111U11'cial weight lass programs and this interrogation 
technique, tbc fact that these caJOrio levels arc used in the weJght-loss programs, in our view; is instructive in 
evaluating the medical safety of the ioten0gation technique. 

12 You bavo infonned us that it is very unlikely that nudity woukl be employed at ambient temPeiaturcs 
below 7SoP, See October 121 1£e1ter-atl •• .f.or� of our anazysis, however, we will assume lhat 
ambient tompcnltuleS may be as low as 6S°P. 

------------------- · 

'feP sseB:B�'-------'�---���----
(b)(3) CIAAct 

.. (b)(1) 
- ------ · --· ---- ---- ·· ·-·· ·-- - - - -·· --·-- ----·---- ---· · - --- --·--·--- ··(_�),(�2 _�a!��?�?�-- ·--
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A
--------,,, avoid sexual innuendo or. any acts of implicit or eq>licit sexual degradation." October 12 

• ',[ !Letter at 2. Nevertheless, interrogators can exploit the detainee's fear of being seen 
naked. In addition, female officers involved in the interrogation process may s� the detainees· 
naked; and for purposes of our analysis, we will assume that detainees subjected to nudity as an 
interrogation technique are aware that they may be seen �aked by females. 

3. Attention grasp. This teclmique C911Bists of grasping the individual with both hands, 
one hand on each side of the collar opening, in a controlled and quick motion. Jn the same 
motion as the grasp, the individual is drawn toward the interrogator. 

4. Walling. This technique ipvolves the use ofa flexible, talse wall. the individual is 
placed with his heels touching the flexible wall The interrogator pulls the individual forward 
and then quickly and firmly pushes the individual into the wall. It is the individual's shoulder 
blades that hit the wall. During this motion, the head and neck are supponed with a rolled hood 
or towel that provides a C-collar effect to help prevent whiplash. To reduce further the risk of 
injury, the individual is allowed to rebound from the flexible wall You have informed us that 

. the false wall is also constructed to create a loud noise when the individual hits it in order to 
increase the shock or surp�se of the technique. We understand that walling may be used when 
the detainee is uncooperative or unresponsive to questions ftom_ interrogators.. Depending on the 
extent of the detainee's lack of cooperation, he may be walled one time during an interrogation 
sessiop (one impact with the wall) or many times (perhaps 20 or 30 times) consewtive1y. We 
un�erstand that this technique is not designed to, and dqes not, cause severe pain, even when 
used repeatedly as you have described. Rather, it is designed to wear down the detainee and to 
shock or surprise the detainee and alter his expectations. about the treatment he believes he will 

. receive. In particular, we specifically understand that the repetitive use of the walling technique 
is intended to contribute to the shock and drama of the experience, to dispel .a detainee's 
expectations that interrogators will not use increasing levels of force, and to wear down his 
resistance. It is not intended to-end based on experience you have informed us that it does 
not-inflict any injury or cause severe pain. Medical and psychologieal personnel are physically 
present or otherwise observing whenever this technique is applied (as they are with any 
interrogation technique involving physical contact with the detainee). 

S. Facial hold. This technique is used to hold the head immobile during interrogation. 
One open palm is placed on either side of the individual's face. The fingertips are kept well 
away &om. the individual's eyes. 

��Paeial slap or lnmlt slap. With this techriique, the intemigator slaps the individual's 
face with fingers slightly spread. The hand makes contact with the area directly between the tip 
of the individual's chin and the bottom of the corresponding earlobe. The interrogator thus 
.. invades" the individual's "personal space." We understand that the goal of the facial slap is not 
to inflict physi<?&I pain that is severe or lasting. Instead, the purpose of the facial slap is to induce 
shock, surprise, or humiliation. Medical ·and psychological personnel are physically present or 

. otherwise observing whenever this technique is applied. 

7. Abdominal slap. In this technique, the interrogator strikes the abdomen of the 
detainee with the back of his open hand. The interrogator m�st have no rings or other jewelry on 
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his hand. The interrogator is positioned directly in ft'ont of the detainee. generally no more than 
18 inches from the detainee. With his fingers heJd tightly together and fulJy extended, and with 
his palm toward the interrogator�s own body, using his elbow as a fixed pivot point, the 
interrogator slaps the detainee in the detai11ee's abdomen. The interrogator may not use a fist, 
and the shlp must be delivered above the navel and below the sternum. This technique is used to 
con�ition a detainee to pay attention to the interro,gator's questions and to dislodge expectations 
that the detainee will not be touched. It is not intended to-:-and based on experience you have 
informed us that it does not-inflict any injury or cause any significant pain. Medical and 
psychological personnel are physically present ,or otherwise observing whenever this technique is 
applied. 

8. Cramped confinement. This technique involves placing the individual in a confined· 
space, the dimensions of which �ct the individual's movement. The confined space is 
usually dark. The duration of confinement varies based upon the size of the container. For the 
larger confined space, the individual can stand up or sit down; the smaller space is large enough 
for the subject to sit down. Confinement in the larger space may last DO more than 8 hours at a 
tim.e for no more than 18 hours a day; for the smaller space, confinement may last no more than 
two hours. Limits on the duratian of cramped confinement are based on considerations of the 
detainee's size and weigtit, how he responds to the technique, and continuing consultation 
be�en the. interrogators and OMS ofticers.1J 

• 

9. Wall standing. This technique is used only to induce temporary muscle fatigue. The 
individual stands about fQUt to five feet from a wall, with his feet spread approximately to 
shoulder width. His arms are stretched out in front of him, with his fingers resting on the wall 
and supporting his body weight. The individual is not permitted to move or reposition bis hands 
or feet. 

I 0. Stress positions. There are three "BtreSs positions that may be used. You have 
informed us that these positions are not designed to produce the pain. associated with contortions 

. or twisting of the body. lather, like wall standin& they are designed to produce the physical 
discomfort associated with temporary mu�le fatigu�. The three mess positions are (1) sitting on 
tho floor with legs extended straight out in front and anns raised· above the head, (2) kneeling on 
the floor while leaning back at � 45 degree angle, and (3) leaning against a wall generally about 
three feetgay &om the detainee's feet, with only the detainee's head touching the wal� while 
his \Ws'su are 1iandcufted in front of him or·6ehind his back, .and while an interrogator stands 
next to him to prevent injury if he loses bis balance. As with wall standing. we understand that 
these positions arc used only to induce temporary muscle fatigue. 

· 

J I. Water dousing. Cold water is pbured on the detainee either from a container or from 
a hose without a nozzle: This technique is intended to weaken the detainee's resistance and 
persuade him to cooperate with interrogators. The water poured on the d�tainee must be potable, 

13 In InterTOgatlon Memorandum, we also addmscd the use of harinless insects placed in a confinement 
box and c:oncludc4 that it did not violate the statute. We undcratand that�for reasons unrelated to any concern that 
it might violate the statute-Che CIA D!Mr asod that teobnique and bas mnoved it from the list of authorized 
mte.rrogation techniques; ac:cordingly, we do not address it� here. 
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and the interrogators must ensure that water does not enter the detainee's nose, mouth, or eyes. 
A medical officer must observe and monitor the detainee throughout application of this 
technique, including for signs of hypothennia: Ambient temperatures must remain above 64°F. 
If the detainee is lying on the floor, his head is to remain ·vertical, and a poncho, �at. or other 
material must be placed between him and the floor to minimize the loss of body heat. At the 
conclusion of the water dousing session. the detainee must be moved to a heated room if 
necessary to permit his body temperature to return to normal in a safe manner. To ensure an 
adequate margin of safety, the maximum period of ti�e that a detainee may be permitted to 
remain wet bas been set at two-thirds the time at which, based on extensive medical literature 
and experience, hypothermia could be expected to develop in healthy individuals who are 
submerged in water of the same temperature. For �ample, in employing this technique: 

• For water temperature of 4l°F, total duration of exposure may not exceed 20 minutes 
without drying and rewarming. 

• For water temperature of 50°F, total duration of exposure may not exceed 40 minutes 
without drying and rewarming. 

• For water temperature ofS9°F, total duration of exposure may not exceed 60 minutes 
without drying and rewarming. 

The minimum pennissible temperature of the water used in water dousing is 41°F, 
though you have informed us that in practice the water temperature is generally not below 50°F, 
since tap water nther than refrigerated water is generally used. We understand that a version of 
water dousing routinely used in SERE training is .much more extreme in that it involves compl�e 
immersion of the individual in cold water (where water temperatures may be below 40°F) and is 
usually performed outdoors where ambient air temperatures may be as low as 10°F. Thus. the 
SERE training version involves a far greater impact on body temperature; SERB training also 
involves a situation where the water may enter the trainee's nose and mouth.14 

You have also descrlbed a variation of water dousing involving much smaller quantities 
of water; this variation is known as "flicking." ·Flicking of water is achieved by the iitterrogator 
wetting his fingers and then flicking them at the detainee, propelling droplets lit the detainee. 
Flicking of water is done "in an effort to create a distracting effect, to Jaken. to 

I 
startle, to 

irritate, to instill humiliation, or to cause temporary insult." October 22 utter at 2. 
Th� in the �eking" variation of·water dousing also must.be? potable and within the 
water and ambient air temperature ranges for ·water dousing described •bove. Although water 
may be flicked into the detainee's face with this variation, the flicking bf water at all times js 

· done in such a manner as to avoid the inhalation or ingestion of water �y the detainee. See Id 

'(1:?)(3) CIAAct 
" . 

(b)(3) CIAAct 

· 
14 See Oc1ober l J'I !utter at 2-�. Comparison of the time limits for water dousing with those used 

in SERE b'aining is somewh!lt difficult as we understand. that the SERE training lime limi1s are based on the ambient 
air temperature rather than waler temperatuR. 

- - - ---
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12. Sleep deprivation (more than 48 hours). This technique subjects a detainee to an 

extended period without sleep. You have informed us that the primary purpose of this technique 
is to weaken the subject and wear down his resistance. · 

The primary method of sleep deprivation involves the use of shackling to keep �e 
detainee awake. In this method. the detainee is standing and is handcuffed, and the handcuffs are 
attached by a length of chain to the ceiling1 The detainee's bands are shackled in front of his ., 

body, so that the detainee has approximately a two- to throe-foot diameter of movement. The 
detainee' s feet are shackled to a bolt in the floor. Due care is taken to ensure that the shackles 
are neither too loose nor too tight for physical safety. We understand fi:om discussions with 
OMS that the shaclding does not result in any sigpificant physical pain for the subject. The 
detainee's  hands are g�erally between the level of his heart and h�s thin. In some cases, the 
detaincc's hands may be raised above the level of bis head, but only for a period of up to two 
hours. All of the detainee's weight is borne by his legs and feet during standing sleep 
deprivation. You have informed us that the detainee is not allowed 10 hang from or support his 
body weight v.fth the shackles. Rather, we understBnd that the shackles are only used as a 
passive means to keep the detainee standing and thus to prevent him from falling asleep; should 
the detainee begin to fall asleep, he will lose ,his balance and awaken, either because of the 
sensation of losing bis balan.ce or because of the restraining tension of the shackles. The use of 
this passive means for keeping the detainee awake avoids the need for using means that would 
require interaction with the detainee and might pose a danger of physical harm. 

We understand from you that no detainee subjected to this technique by the CIA has 
suffered any harm or injury, either by falling down and forcing the handcuffs to bear bis weight 
or in any other way. You have assured us that detainees are c:ontinuousty monitored by closed­
circuit television, so that if a detainee were unable to stand, he would immediately be removed 
from the standing position and wo\Jld not be permitted to dangle by bis wrists. We understand 
that standing sleep deprivation may cause edema, or swelling, in the lower extremities because it · 
forces detainees to stand for an extended period of time. OMS has advised us that this condition 
is not painful, and that the condition disappears quickly once the detainee is permitted to lie 
down. Medical personnel carefully monitor any d�ee being subjected to standing sleep 
deprivation for indications of edema or other physical or psychological c:onditions. The OMS 
Guidelines include extensive discussion OJ) medical monitoring of detaine� being subjected to 
shaclding and sleep deprivation. and they include specific instructions for medical personnel to 
ce��a!ive, no�-standing �sitions <?� to take other actions. including ordering the · 

cessation o't sleep depnvation, in order to relieve or ivoid serious edema or other significant 
medical c:onditions. See OMS Guidelines at 14-.16. 

In lieu of standing sleep depri�ation, a detainee may instead be seated on and shackled to 
a small stool. The stool supports the detainee•s weight, but is too small to permit the subject to 
balance himself sufficiently to be able tO go to sleep. On rare occasions, a detainee may also be 
restrained in a horizontal position when necessary to enable recovery from edema without 
interrupting the course of sleep deprivation. u We und�stand that these alternative restraints, · 

A 15 Specifically, you have infonned us that on duee occasions early in the program, the interrogation team 
W and' the attendant �cal officeis identified tho potential for unaeceptable edema in the lower limbs of detainees 
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althoush uncomfortable, are not significantly painful; according to the experience and 
professional judgi:nent �f OMS and other personnel. 

We understand that a detainee undergoing sleep deprivation is generally fed by hand by 
CIA personnel so that he need not be unshackled; however, "[i]fprogress is made during 

. interrogation, the interrogators may unshackle the detainee and let him feed himself as a positive 
-(b)'{3)--tHv\cC -- --1ricenttv�"--October-:1.?j \Letter at 4. If the detainee is clothed, he wears an adult diaper 

under his pants. Detainees subject to sleep deprivation who are also subjcm to nudity as a 
separate interrogation technique will at times be nude and wearing a diaper. If the detainee is 
wearins a diaper, it is checked regularly and Changed as necessary. The use of the diaper is for 
sanitary and heiJth purposes of the detainee; it is not used for the purpose of humiliating the 
detainee, and it is not considered tQ be an interrogation technique. The detainee' s skin condition 
is monitored, and diapers are changed u needed so that the detainee does not remain in a soiled 
diaper. You have infonned us that to date no detainee bas experienced any skin problems 
resulting tom use of diapers. 

The maximum aU9wable duration for sleep deprivation authorized by the CIA is 180 
hours, after which the detainee must be permitted to sleep without intenuption for at least eight 
hours. You have informed us that to date, mo� than a dozen detainees have been subjected to 
sleep deprivation of more than 48 hours, and three detainees have been subjected to sleep 
deprivation of more than ?6 hours; the longest period of time for which any detainee has been . . 
be resumed after a period of eight hours of uninterrupted sleep, but only if OMS pc;srsonnel 

· specifically determined that there are no medical or psychological contraindications based on the 
detainee's condition at that time. As discussed below, however, in this memorandum we will 
evaluate only one application of up to 180 hours of sleep deprivation.16 

.(b)(3) CIAAct \�b)(3) CIAAct 

·
············ ... undergoing standing sleep deprivati� and in order to pcnnit the limbs to re<:OVer without impairing intent>gation 

··feq\litements, the subjei:ts unclenw:nt � Fax !or Steven G. Bradbury, Princiw Deputy 
Assi�··a General, OLC, ftom�Assislanl Geneml CoWJSel, CIA, at 2 (Apr. 22, 2005) 
r April 21 at'. ). In borizon.181 'sleep. depriwUon, the detainee is pJaced prone on the Ooor OD top of a lhick 
towel or b (a precaution �gned to prevent ndudion of body temperatun through direct QOntact wilh the c:eJ1 
floor). The detaioee's hands are manacled together and the arms placed in an outstretched pomioll-'either extended 
beyo._, &Mor extended to eithci' sideofthe body--ud anchored to a farpoim on the floor in such a manner 
that the anns cannot be bent or used fi>r balance or comfort. At tho same lime, the ankles aie shackJed together and 
the legs me extended in a straight line with the body and also anchored to a Car poinl on the floor in such !I manner 
that the legs cannot be bent or used for balance or comfort. Id. You have specifically �ed us that the manacles 
and shacldcs are anchored without additional 8bcsl on any of the ann or leg joint& tll8t might fon:e the limbs beyond 
natuml e.xtens.lon or mate tension on any joinl Id The position is sufficiently uncomfonable ro detainees 10 
deprive them of unbrobn sleep, while allowing their lower limbs to recover ftom the efl'ecls of standing sleep 
deprivation. We undmstand that all standanl pm:autions and prccedures for:sbackllng are observed for both hands 
and Ceet while in this position. Id You have informed us that horizontal sleep deprivalion has been used until lhe 
delainee's aft'ected lbnbs have dcmonsbated sulicienl recoveiy lO return to sitling or standing sleep deprivation 
mode, as wanantecl by the requirements of Ille hiterrogation team, and subjoc.t to a dctcnnination by the medical 
ofliw that there is no contraindication to resuming other sleep deprivation modes. ld 

" We expaus no view on whether any further USD �slCCP, deprivation following a 180-hour application of 
the technique and 8 hours of sleep would violate sections 2340-2340A 
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You have informed us that detainees aro closely monitored by the interrogation team at 
all times (either directly or ·by closed9'ircuit video camera) while being subjected to sleep 
deprivation, ·and that these personnel will intervene and the technique will be discontinued if 
there are medical or psycholosical contraindications. Furthermore, as with all interrogation 
techniques used by the CIA, sleep deprivation will not be used on any detainee ifthe prior 
medical and psychological assessment reveals any contraindications. 

1 3. The "waterboard " In this technique, t'1e detainee is lying on a gurney that is 
'{1?,,)',,

(3) CIAA�t 

\"',
,, 

inclined at an angle of 1 O to l S degrees to the horizontal, with the detainee on his back and his 
head toward t�e lower end of the gurney. A cloth is placed over the detainee's face, and cold 

\

"

'
, water is poured on the cloth fr9m a height of approximately 6 to 1 8  inches� The wet cloth creates 

a barrier through which it is difticuJt-1)1 in some cases not possibl�to breathe. A single 
\ "application" of water may not last for more than 40 s�nds, with the duration of an 

) -

\, "application" measured from the moment when water�f whatever quantity-is first poured 
\ onto the cloth until the moment the cloth is removed ftom t'1e subject's face. See August 19 

"\ !Letter at 1. When the time limit is reached, the powing of water is immediately 
discontinued and the cloth is removed. We understand that if the detainee makes an effort to 

· defeat the technique (e:g., by twisting bis head to the side and breathing out of the comer of�s 
mouth), the'interrogator may cup his hands around the detainee's nose and mouth to dam the 
runoft; in' which case it would not be possible for the detainee to breathe during the application 
of the water. In addition, you have informed us that the technique may be applied in a manner to 
defeat efforts by the detainee to hold his breath by, for example, beginning an application of 
water as the detainee is exhaling. Either.in the nonnal application, or where countermeasures are 
used, we understand that water may enter-and may accumulate in-the detainee' a mouth and 
nasal cavity, preventing him from breathing. 17 In addition, you �ve indicated that the detainee 
as a countermeasure may swallow water, possibly in significant quantities. For that reaso� 
based on advice of medical personne� the CIA requires that saline solution be used instead of 

", plain water to reduce the possibility of hyponatremia (i.e., reduced concentration of sodium in 
the blood) if the detainee drinks 'the water. 

· 

. We understand that the effeet of the waterboard is to induce a sensation of drowning. 
This sensation is based oil a deeply rooted physiological response. Thus, the detainee 
experiences this sensation even ifhc is aware that he is not actually drowning. We are informed 
t�n .extensi� experience, the pn>Ce$S is not physically paiufUJ, but that it usually does 
cause fear and panic. Ttie waterboard his been used many thousands of times in SERE training 
provided to American military personnel, though in that context it is usually limited to one or 
two applications of no more than 40 seconds each." 

17 ID most applicadons of this tecbnique, including as it is used in SBRE training, it appean that the 
individual undergoing the tcehnlquc is pot in fact completely PJ'MRted from breathing, but his airflow Is restricted 
by the wet cloth, creating a sensation of drowning. See JG Report at I' ("Airflow is restricted . . . and the technique 
pa:oduces the sensation of drowning and suffoc:ation.n). For putp0ses of our analysis, however, we will assume. that 
tho Individual is unable to breathe during the entire period o( any application of. water during the watcrboanl 
technique. 

18 The Inspector General was aitlcaJ of the reliance on the SERB experience with lhe wa�rd in light 
of these 8Jld other dUferences in the application of the tec:hniqoe. We discuss lhe Inspector General's criticisms 

-------- -·- ------- -------- - - - --�-- --- --� -
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You have explained that the waterboard technique is used only if: ( J )  the CIA has 
credible intelligence that a terrorist attack is imminent; (2) there are "substantial and credible 
indicators the subject has actionable intelligence that can prevent, disrupt or delay this attack"; 
and (3) other interrogation methods have failed or are unlikely to yield actionable intelligence in 
time to prevent the attack. See Attachment to August 2 Rizzo utter . . You have also informed us 
that the waterboard may be approved for use with a given detainee only during, at most, one 

· single 30·day period, and that during that period, the waterboard technique may be used on no 
more than five days. We further understand that in any 24-hour period, interrogators may use no 
more than two "sessions" of the waterboard on a subject-with a "session" defined to mean the 
time that the detainee is strapped to the waterboard-and that no session may last more than two 
hours . Moreover, during any session, the number of individual applications of water lasting 1 0  
seconds or longer may not exceed six. As noted above, the maximum length of any application 
of water is 40 seconds (you have informed us that this maximum has rarely been reached). 
Finally, the total, cumuJative time of alll ap�licalons of whatever len��-

��-�-�������--1'?.C'.����-��y_________ · 

not exceed 1 2  mmutes. See August 19 £-etter-at-t.;;2:--Wflind"erstano tfiat these . (b)(3) CIAAct 
limitations have been established with extensive input from OMS, based on experience to date 
with this technique and OMS's professional judgment that use of the waterboard on a healthy 

· 

individual subject to these limitations would be "medically acceptable." See OMS Guidelines at 
I 8- 1 9. 

( _  
During the' use of the waterboard, a physician and a psychologist are present at all times. 

The detainee is monitored to ensure that he does not develop respiratory distress. If the detainee 
is not breathing freely after the cloth is removed from his face, he is 'immediately moved to a 
vertical position in order to clear the water from his mouth, nose, and nasopha.rynx. The gurney 
used for administering this technique is specially designed so that this can be accomplished very 
quickly if necessary. Your medical personnel have explained that the use of the waterboard does 
pose a small risk of certain potential ly significant medical problems and that certain measures are 
t aken to avoid or address such problems. First, a detainee might vomit and then aspirate the 
emesis. To reduce this risk, any detainee on whom this technique wil l be used is first placed on a 
liquid diet. Second, the detainee might aspirate SOl'T).e of the water, and the resulting water in the 
lungs might lead to pneumonia. To mitigate this risk, a pot�ble saline solution is used in the 
procedure. Third, it is conceivable (though, we understand from OMS, highly unlikely) that a 
detainee could suffer spasms of the larynx that would prevent him from breathing even when the 
app�fwater is.stopped and the detainee is returned to an upright position. In the event of 
such spasms, a qualified physician would immediately intervene to address the problem, and, if 
necessary, the intervening physician would perfonn a tracheotomy. Although the risk of such 
spasms is considered remote (it apparently has never occurred in thousands of instances of SERE 
training), we are informed that the necessary emergency medical equipment is always present­
although not visible to the detainee-during any application of the waterbo.ard . See gmerally id. 
at 1 7-20.19 

· 

further below. Moreover, as noted above, the very different situations of detainees Wldergoing interrogation and 
militnry persoMcl U11dergoing tralning counsels against undue reliance on the experience in SERE training. Thar 
experience is nevertheless of some value in evaluating the technique. 

19 OMS identified other potential risks: 

'f9P SE9lt8tjL...-----���fel'6Mf 

(b )(1) 
(b)(3) .NatSecAct 



Case 1:15-cv-09317-AKH   Document 53-15   Filed 10/17/16   Page 15 of 46

-(i:i>rrr----- --- ---: _ _ _ _ __ __ _ _ _ _
_

_ _ _ _ 

t (b)(3) NatSecAct · --- - - --- -- -- --ii'9P-�(1 
�QIQT. • 

We understand that .in many years of use on thousands of participants in SERE training, 
the waterboard technique (although qsed in a substantially more limited way} has not resulted in . 

any cases of serious physical pain or prolonged mental harm. In addition, we understand that the 
waterboard has been used by the CIA on three high level al Qaeda detainees, two of whom were 
subjected to the technique numerous times, and, accordins to OMS, none of these three 
individuals has shown any evidence of physical pain or suffering or mental harm in the more 
than 25 months since the technique was used on them. As noted, we understand that OMS has 
been involved in imposing strict limits on the use ofthe.waterboard, limits that, when combined 
with careful monitoring. in their professional judgment should prevent physical pain or suffering 
or mental harm to a detainee. In addition, we understand that any detainee ·is closely monitored 
by medical and psychological personnel whenever the waterboard is applied, and that there are 
additional reporting requirements beyond the nonnaJ reporting requirements in place when other 
intf;!rrogation techniques � used. See OMS Guidelines at 20. 

· 

• •  • •  • 

As noted, all of the interrogation techniques described above are subject to numerous 
rest�ctions, many based on input from OMS. Our advice in this memorandum is based on our 
understanding that there will be careful adherence to all of these guidelines. restrictions, and 
safeguards, and that there will be ongoing monitoring and reporting by the t.,_m, including OMS 
medical and psychological personnel, as well as prompt intervention by a team mem�er, as . 
necessary, to prevent physical distress or mental harm so significant as possibly to amount to the 
"severe physical or mental pain or suffering" that is prohibited by sections 2340-2340A. Our 
advice is also based on our µnderstanding that all interrogators who will use these techniques are 
adequately trained to understand that the authorized use of the techniques is not designed or 
intended to cause severe physical or.mental pain or suffering, and also to understand and respect 
the medical judgment of OMS and the important role that. OMS personnel play in the pr-0gram. 

c. 

You asked for our advice concerning these interrogation techniques in connection with 
their use on a specific high value al Qaeda detainee named Janat Gui. You informed us that the 

In our limited experience. extensive sustained use of the waredloard can introduce new risks. 
Most seriously, for ieasc>ns of physical fatigue orpsychologic:al resignation, the subject may 
� give up, allowing excessive filling of the airways and loss of consdousness.. An 

. ._..uiire'sporisive sW,j&t should be righted imnH:cliateJy, and the intenoptorshould deliver a sub­
xyphoid thrust to cx.pel the water. If this fails to rcston: normal brcalhiDg, aggies&ive medical 
inten'cntion is required. AJJY subject who has rcac:bcd this de� of QOJnplOJDise is not · 

c:onsid�red ·an appropriate candidate for the waterboanl. and the Plt1sician on the scene can not 
COllQIJ' in the further use of the wateJt>oaid without specifie (Chief, OMS] c;onsultation and 
aPl!rovaJ. 

OMS Guidelines at 18. OMS has also stated that .. [b)y days 3·S of an aggmstve program. cumulative cffi!cts 
become a potential c:Oncero. Without any bani data to quantify either this risk or the advantages of this technique, 
we believe that beyond this point continued intense watertioanl applications may not be medically appropriate." Jd. 
at 19. -As noted above, based on OMS iDput, the CIA has adopted and imposed a nmnber of strict limitations on rhe 
frequency and durati� of use af the watcJboard. · 

TM tw:ItMj�----��f6161:H. 
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e CIA believed Gui had information about al Qaeda's plans to launch an attack within the United 
States. Ac;cording to CIA's infprmatio'1. Gui bad extensive eomections to various al Qaed'tb

)(3) CIAAct 
leaders, members of the Talibam, and the al-Zarqawi network. and had arranged meetings '\ 

between an aasoc:iate and al Qaeda's finance chief to discuss such an attack. Aupst 251 I 
letter at 2-3. You advised us that medical and psychological assessments ofGul were 
completed by a CIA physician and psycbOJogist. and that based on this examination, the 
physician concluded "that Gui is medically stable ·and has no medical contraindications to 
interrogation. including the U$e of.interrogation techniques" addressed in this memorandum. 20 
Medical and Psychological .Assesbnent of Janat Gui, attached to August 2 Rizzo Letter at J •21 
The psychological assessment found that Gui ''wu alert and oriented and bis concentration and 
attention were appropriate." Id at 2. The psychologist further found that Gui's "thoogbt 
proces8es were clear and logical; there was no evidence of a thought disorder, del�ions. or 
hallucinations[. and t]here were not significant signs of depression. anxiety or other mental 
disturbance." Id The psychologist evaluated Gui as "psychologically stable. reserved and 
defensive," and "opined that there was no evidence that the use of the approved interrogation 
methods w�uld cause any severe or -prolonged psychological disturbance to Gui." Id at 2. Our 
conclusions depend on these assessments. Before using the techniques on other detainees, the 
.cIA·would need to ensure,. in each case, that all medical and psychologicaJ assessments indicate 
that the detainee is fit to undergo the use of the interrogation techniques. 

n. 

A. 

Section 2340A provides that "[ w]hoever outside the United States commits or attempts to 
commit torture shall be fined under this title or imprisoned not more than 20 years, or both, and 
if death results to any person from conduct prohibited by this subsection, shall be punished by 
death or imprisoned for any term of years or for life.'122 Section 2340(1) defines "torture" as "an 

20 Yoo have advised us that the waterboanl has not been used on Gui. We undersC&nd that there may have 
been medical ieasons against using lhat technique in his case. Of cowse. our advice assumes that the Wateiboard 
could be used only in the absc.ncc of modical contraindications: 

. ....,...-me:medicaJ cxamfnadon n:ported that Gui was obese, and that he reported a "!i-6 year history of non· 
exertional chest pressures, which are imermittent, at limes accompanied by nausea and depmsion and shortness of 
breath." Medical and P6)'Chologica/ Alllll!umenl of JO/fat Gfll at I, attached lO Augu1t 1 Rluo Letter. Gui reported 
that "he has never consulted a physician for this problem." and was "unable or unwilling to be more specifk about 
the frequency or intensity oftbe aforementioned symptoms." Id He aJso reported suffering "long-term medical and 
mental problems" ftom a motor vehicle accident "many years ago," and stated that he took medlcadon as a result of 
that aocident until ten yeus ago. Jd He stated that he was not cumndy taking ah:y medication. He also repolted 
seeing a physician for kidney problems that caused him to udnare frequently and complained of a toothache. Id. 
The medical examinalion of Gui showed a rash on his chest and shoulders and tliat "his nose and chest were dear, 
(and] his heart sounds. were normal with no murmurs ot gallops." Id.. The physidan opined that Oul "Ukely has 
some reflux OM»phagitis and mild checkfolliculitis, but doubt[ed] that he has any coronary pathology.n ld. 

22 Section 2J40A provides in 1\111: 
(a) Offense.-Whoever outaide the United States commits or attempts to commit torture shall 

be fined Ullder. this title or imprisoned not more than 20 ycan, or both, and if death results co any 

. IOP SECRE�l �NOFORif--(b)( 1 ) 
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act committed by a person acting under color of Jaw specifically intended to inflict severe 
physical or mental pain or suffering (other than pain or suffering incidental. to lawful sanctions) 
upon another person within his custody or physical control.":a . · 

I 

Congress enacted sections 2340-2l40A to carry out the obligations of the United States 
under the CAT. See H.R. Coof Rep. No. 103-482, at 229 (1994). The CAT, among other 
things, requires the United States, as a state party, to ensµre that acts of torture, along with 
attempts and complicity to commit such acts, are crimes under U.S. law. Ses CAT arts. 2, 4-5. 
Sections 2340-2340A satisfy that requirement with respect to acts committed outside the United 
States.� Conduct constituting 11torture� within the United States already was-and remains­
prohibited by various other federal and state criminal statutes. 

person from conduct prohll>ited by this subsection, shall be pwdshed by dealh or imprisoned for 
any tenn of years or for life. 

(b) Jurisdiction.-Thcre is jurisdiction over lhc activity prolul>ited in subsection (a) U:­
(1) the alleged offender is a national oftbe United States; or 

.(2) the alleged � Is present in the United States, hrespective of the nationality of 
the victim or allesed offender. 
(c) Compimcy -� person who c:onspht$ to commit an ofFcmc under this staion shall be 

subject to the same penalties (other than the � of death) as the penalties preseribed for the 
ofl'ense; the conunission of which was the objec;t of the conspiracy. 

18 U.S.C. § 2340A 
» Section 2340 provides In full: 

As used in this ebaptcl'-
(1) "torture" meaos an act �eel by a person acting uadcr color of law specifically 

. intended to inflict severe physical or mental pain or suffering (other than pain or suffering 
incidental to lawful sanctions) upon another person within his custody or physical conllOI; 

(2) "severe mental pain or &ldfeling'' means the prolonged mental· bann caused by or resul�g 
from-

. CA> the intentional inDlcdon or tbri:atened ·infliclion of sevme physical pain or suffering; 
. ....,..._� · '(B) the "dminisll1ltion or application, or thttalcned adminisbation or applicatirui, of 

mind-altering substances or other procedures ealculated to. disrupt profoundly tho senses or 
lbe personality, 

(C) lhc threat of imminent death� or 
. (D) the lhn:al that anolher penon will immin!!lltly be subjected lO death. sevme p�sic:al 

pain or sutiering. or the adminilllration or application ofminlkllcring substances or other 
procedures calculated to disrupt pn;foundly lhe senses or peaonality� and 

(3) "United Statcsn meaDS the SMra1 Slalcs of the United S� the Dislrict al Columbia, 
and the commonwealths, territories. and possessions of the United States. 

18 U.S.C § 2340 (as amended by Pub. L. No. 108-37S, ll8 Stat. 1811 (2004)). . . 
i• Congress limited the territorial ieach of the fi:deral torture stahite by providing that the prolubilion applfus 

only to conduct occurring "outside the United States," 18 U.S.C. § 2340A(a), which is Currently defined in the 
statute to mean outside "the several Stales of the Unitecl � tho Distrie1 of'Columbia, and the commoaweallhs, 
territories, and possess.ions oflhe United States." Id. § 2340(3) (as amended l>y Pub. L. No. l08-37S, 1 18 Stal 181 1 · 

"(il)(1y------------------ ---------------�--------- 'f8P � 
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The CAT defines ''torture" so as to require the intentional infliction of"severe pain or 

suffering, whether physical or mental." Article 1(1) oftbe CAT provides: 

.For the purposes of this Convention, the term .. torture" means any act by which 
severe pain or suffering, whether physical or menta� is intentionally inflicted on a 
person for such purposes as obtaining &om him or a third person information or a 
confessio11t punishing him for an act he or a third person has committed or is 
suspeeted of having committed, or intimidating or coercing him or a third person, 
or for any reason based on discrimination of any kind, when such pain or 
suffering is inflicted by or at the instigation of or with the consent or acquiescenee 
ofa public official or other person acting in an official capacity. It does not 
include pain or suffering arising only from, inherent in �r incidental to lawful 
sanctions. 

The Senate included the following understanding in its resolution of adviee and consent . 
to ratification oftbe CAT: 

The United States understands that, in order to constitute torture, an act must be 
specifically intended to inflict severe physical or mental pain or suffering and that 
mentaJ Pain or suffering refers to prolonged mental harm caused by or resu.lting 
from ( 1) the intentional infliction. or threatened infliction of severe physical pain 
or suffering, .(2) tire ad111inisb ation or application, 01 thteitened adminisb ation 01 
application, of mind altering substances or other proce�res cala.dated to disrupt 
profoundly the senses or the personality; (3) the threat of imm�nent death; or 
( 4) the threat that another person will imminently be subjected to dei¢b. severe 
physicaJ pain or suffering, or the administration or application of mind altering 
substaoees or other procedures calculated to disrupt profoundly the senses or 
personality. . 

S. Exec. Rep. No. 101-30, at 36 (1990). This understanding was deposited with the U.S. 
instrument of ratification, see 1830 U.N.T.S. 320·(0ct. 21, 1994), and thus defines the scope of 
United States obligations under the treaty. See Relevance of Se110te Ratification History to 
Treaty Interpretation, 1 1  Op. 0.L.C. 28, 32-33 (1987). The criminal prohibition asainst torture 
tb•·�� .codifie4, in 1 8  U.S.�. §§ 234_9-2340A generally tracks the CAT's definition of 
torture, subjeet to the U.S. understanding. · · - · •  

B. 

Under the language adopted by Congress in sections 2340..2340.A, to constitute "torture," 
conduct must be "specifically intended to inflict severe physical or mental pain or suffering." In 
the discussion that fo1laws, we wi1l separately consider each of the principal components of this 
key phrase: (1) the meaning of"severe11; (2) the meaning of"severe physical paiJi or suffering"; 

(2004)). You have advised us that the CIA's u6e or the tcchnkiucs addressed in this memorandum would OC®t 
"outside the United States" as defined in.sections 2340-2340A • .  

_ _ _ _ _ _ _ _ _ · _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ 'feP:ftBE?M'flL_ ___ ___,�·� 
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. . 
(3) the meaning of"severe mental pain or suffering"� and (4) the meaning of"specifically 
intended." 

(1) The mecming of "severe. " 

Because the statute does not define "severe," "we con�e [the] term in accordance with 
its ordinary or natural meaning." FD/Cv. J.!eyer, 510 U.S. 471,  476 (1994). The common 
undmtanding of the term 11torture" and the context in which the statute was enacted also 'inform 
our analysis. Dictionari� define "severe" (often conjoined with "pain") to mean "�emely 
violent or intense: severe pain." American Heritage Dicllonary of the English Language 1653 
(3d ed. 1992); see also XV Orford English Dictionary 101 (2d ed. 1989) ("Of pain, suffering, 
loss, or the like: Grievous, extreme'' and "Of circumstanc:es . . .  : Hard to sustain or endure."). 
The common understanding of "torture" further supports the statutory concept that the pain or 
suffering must ho severe. See Black's Law l)ictionary 1528 (8th ed. 2004) (defining "torture" as 
"[t]he infliction of intense pain to the body or mind to punish. to extract a confession or 
inforniation, or to obtain sadistic pleasure'') (emphasis added); Webster 's Third New 
International Dictionary of the English Language Unabridged 2414 (2002) (defining 0torture" as 
"the infliction of intense pain (as from burning, misbing, wounding) to punish or coerce 
someone") (emphasis added); Oxford American Dictionary and Ltinguage· Gulde 1064 (1999) 
(defining "torture" as "the infliction of severe bodily pain. esp. as a punishment or a means of 
persuasion") (emphasis added). Thus, � use. of the word "severe" in the statutory prohibition 
on tomire clearly denotes a sensation or condition that is extreme in intensity and difficult to 
endure. 

· 

. Tbis interpretation is also consistent with the historical understanding of torture, which 
has generally involved the use of procedures and devices designed to inflict intense or extreme 
pain. The devices and procedures historically used were generally intended to cause e�me 
pain while not killing the person �ing questioned (or at least not doing so quickly) so that 
questioning could continue. Descriptions in Lord Hope's lecture, "Torture," University of 
Essex/Clifford Chance Lecture at 7-8 (Jan. 28, 2004) (describing the "boot_" which1involved 
crus!llns �f the victim's �egs and· feet; repeated· pricking with long �eedles; and thumbscr�!i)� 
and 1n PrOfessor Langbean's· book, Torture and the Law of Proof. cited supra p. 2, make this 
clear. As Professor Langbein summarized: · 

. ......,._� . .  .. � The commonest torture devices-sttippado, rack, thumbscrews, legscrews­
worked upon the extremities of the body, either by distending or compressing 
them. We may suppose that these modes of torture were preferred because they 
were somewhat loss likely to maim or kiJJ than coercion directed to the trunk of 
the body, and because tbeY would be quickly adjusted to take account of the 
victim's responses during the examination. · 

'(b)(-'.I_) . 
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Torture and the Law of Proof at lS (footnote omitted).25 

The statute, moreover, was intended to implement United States obligations under the 
CAT, which, as quoted above, defines "torture" as acts that intentionally inflict "severe pain or 
suffering." CAT art. 1(1). As the Senate Foreign Relations Committee explained in its report 
recommending that the Senate consent to ratification of the CAT: 

The [CAT] seeks to define "torture•• .in a relatively limited fashion, correspoi:iding 
to the common understandiqg of torture as an extreme practice which is 
universally condemned . . . . 

. . . The term "torture1" in United States and in�emational usage, is usually 
reserved for extreme, deliberate and unusually cruel practices, for example, 
sustained systematic beating, application of electric currents to semitive parts of 
the body, and tying up or hanging in positions that cause extreme pain . 

. . 
S. Exec. Rep. No. 101-30 at 13-14. See also David P. Stewart, The Torture Convention and the 
Reception of International Criminal Law Within the United States, 15 Nova L. Rev. 449, 455 
(1991) ("By stressing the extreme nature of torture, . . .  [the] definition [of torture in the CAT] 
describes a relatively limited set of circumstances likely �o be illegal under most, if not all, 
domestic legal systems."). 

· · 

Drawing distinctions among gradations of pain is obviously not an easy tas� especially 
given the Jack of any precise, objective scientific criteria for measuring pain. 26 We are given 
some aid in this task by judicial interpretations of the Torture Victims Protection Act (''TVPA"), 
28 U.S.C. § 1350 note (2000). The TVPA, alio enacted to implement.the CAT, provides a civil 
remedy to victims of torture. The TVPA defines "torture" to include: 

any act, directed against an individual in the offender's custody or p�ysical 
control, by which se'!"re pain 'or suffering (other than pain or sutreiing arising 

zs We 'cmphalioalJy are not Sllying that on'ly such historical tcGbni�r similar ones--<an consdtutc 
"torture" under sedions 2340-2340A. But the historical umferstanding of torture ts relevant In intea]Rting 
Congress's in� in proha'bidng'tb.c Crime of'"tortme." Ct Morll#IR v. Unlttd Statf!S.,. 342 U.S .• 246, 263 (1952) . 

..J..� extensUtc efforts �  chm.lop� crife!ia for measuring Rf!in, there is no clear, objective, 
c;onsistent measurement. As one publiaation explaiDs: . . 

Pain is a complex, subjective. perceptual phenomenon with • number of dimensions-intalsitJ, 
quality, rime comse, impact, and personal meaniq-lhaa are uniquely experienced bj' each individual 
mid, 1hus, can ouJy be assessed indirectly. Pain Is a ailbj"tive 1xpmenc. and there Is no way to 
objectively quantify It Consequendy, assessment of a patient's pain depends on the patient's overt 
coOUlllDcations, both vclbal and behavioral. Given pain's complexity, ooc must assess not only its 
somlitic (sensory) comi>onent bot also patients' moods, attitudes, coping efforts. resources, responses 
of family members, and the impact of pain on their Jives. 

ocnniS c. Turk, Assess the Per'°", Not J111t the Pain, Pain: Clinical Updates, SeJit. 1993 (emphasis added). This 
lack or clarity i\Jrther complic;ates the effort to defioe "mere .. pain or Suffering. · 

TOP SiQti� �IQliQa}T 
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only from or inherent in. 0r incidental to, lawful sanctions), whether physical or 
mental, is intentionally inflicted on that ind�vidual for such purposes as obtaining 
from that individual or a third person information or a confession, p\anishing that 
individual for an act that individual or a third person haa committed or is 
suspected of having committed, intimidating or coercing that individual or a third 
person, or for any reason based on discrimination of any kind . . . .  

28 U.S.C. § 1350.notc; § 3(b)(l) (emphases added). The emphasized language is similar to 
section 2340's phrase "severe physical·or mental pain or suft'ering."21 As the Court of Appeals 
for the District of Columbia Ci,rcuit has explQined: 

· 

The severity requirement is crucial to ensuring that the conduct proscribed by the 
[CAT] and the TVPA is sufficiently extreme and outrageous to warrant the 
universal condemnation that the term "torture,,'both connote5 and invokes . .  The 
drafters of the [CAT), as well as the Reagan Administration that Signed i� the 
Bush Administration that submitted it to Congress, and the Senate that ultimately 
ratified it, therefore all sought to ensure that "only acts of a certain gravity shall 
be considered to constitute torture." 

The critical issue is the degree of piin and suffering that the alleged 
torturer intended to, ind 8ctually did, inflict upon the victim. The more intense. 
lasting. or heinous the agony, the more likely it is to be torture. 

Price v. Socialist People 's Li'byan Arab Jamahiriya, 294 F.3d 82, 92·93 (D.C. Cir. 2002) 
{citations omitted). The D.C.· Circuit in Price concluded that a complaint that alleged beatings at 
the hands of police but that did not provide details concerning "the severity of plaintiffs' alleged 
beatings, including their frequency, duration, the parts of the body at which they were aimed, and 
the weapons used· to earry them out," did not suffice ''10 ensure that [it] satisttied] the TVPA's 
rigorous de�icm of torture." .Id. at 93: 

· · 

In Simpson v. Socialist People •s Libyan Arab Jamahiriya, 326 F.Jd 230 (D. C. Cir . .  2003), 
the D.C. Circuit again considered the types of acts that constitute torture under the TVP A 
definition. The plaintiff alleged, among other things, that Libyan authorities had held her 
incommunicado and threatened to-kill her if she tried to leave. SeB id at 232, 234. The court 
ack48Wtdged that "these alleged acts certafl'lly refleet a bent toward cruelty on the part.of their 
perpetrators," bu� reversing the district court., went on to hold that "they are not in themselves so 
unusually cruel or sufficiently extreme and outrageous as to constitute torture within the meaning 
of the [TVPA]!' Id at 234: Cases in which courts have .found torture illustrate the extreme 
nature Of conduct that fillls wi�h,in the statutory defin.ition. See, e.g., Hilao v. Estate of MarCOJ, 
103 F.3d 789, 790.91, 795 (9th Cir. 1996) (ooncluding that a course of conduct that included. 
among other things, severe beatings of ptaintift; repeated threats of death and electric shock, 
sleep deprivation, extended shaekling to a cot (at tim'es with a towel over his nose and mouth and 
water poured down his nostrils), seven months of confinement in a "suffocatingly hot" and - ' 

21 Section 3(b)(2) of the TVP A ddines "mentaJ pain or· suft'eJing" using substantially identical language to 
�on 2340(2)'s dcf'mition of"sevese'mcntal pain or mffcring." 
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cramped cell, and eight years of solitary or near-SQ)itary confinement, constitUted torture)� 
Mehinovic v. VucAovic, 198 F. Supp. 2d 1322, 1332-40, 1 345-46 (N.D. Ga. 2002) (concluding 
that a course of C?OnduCt that included;· ampng other things, severe beatings to the genitals, head, 
and other parts of the body with metal pipes, brass knuckles, batons, a baseball bat; and various 
other items; removal of teeth with pliers; kicking in the face and ribs; breaking of bones and ribs 
and dislocation of fingers; cutting a figure into the victim's forehead; .hanging the victim and 
beating him; extreme limitations of food and water; and subjection to games of"Russian 
roulette," constituted tonure); Da/iberti v. Republic of Iraq, 146 F. Supp. 2d 19, 22-23 (D.D.C. 
2001) (entering default judgment against Iraq where plaintiffs alleged, among other things,. 
threats of "physical torture. such as cutting off . . .  tinger5> pulling out . . .  fingernails," ind 
electric shocks to the testicles); Cicippio v. Islamic Republic of /nm, 1 8  F. Supp. 2d 62, 64-66 
(D.D.C. 1998) (concluding that a course of conduct that included frequent beatings, pistol 
whipping. threats of imminent death, electric shocks, and attempts to force confessions by 
playing Russian roulette and. pulling the trigger at each denial, constituted torture). 

(2) The meaning of "�r1 plrysicql pain or suff�rlng. " 

The statute provides a specific defmition of"se.vere·m�ntal pain or sufferirig," see 1 8  
U.S.C. § 2340(2), but does not define the tenn "severe physical pain or suffering." The meaning 
of"severe physical pain" is relatively straightforward� it denotes physical pain that is extreme in 
intensity and difficult to endure. Jn our 2004 Legal Standards Opinion, we concluded that under 
some circiimstances, conduct intended to inflict "severe physical suffering" may constitute 
torture even if it is not intended to inflict "severe physical pain." Id at 10. That conclusion 
follows from the plain language of sections 2340-2340A The inclusion of the words "or 
suffering" in the phrase "severe physical pain or suffer;jng" suggests that the statuto"fy category of 
physical torture is not limited to "severe physical pain." See, e.g., Duncan v. Walker, S33 U.S. 
167, 174 (2001) (explaini�g presumption agai11st surplusage). 

"Severe physical suffering," however, is difficult to define with precision. As we have 
previously noted, the text of the statute and the CAT, and their history, provide little concrete 
guidance as to what Congress intended by the concept of"severe physical suffering." See 2004 

Legal Standards Opinion at 1 1 .  We interpret the phrase in a statutory cont�xt where Congress 
expressly distinguished "severe physical pain or suffering" from "severe mental pain or 
suffering." Consequently, we believe it a reasonable inference that "physic$) suffering" was 

intended by Congress to mean something distinct from "mental pain or suffering."3 We 
presume that where Congress uses different words in a statute, those words are intended to have 
diff�ings. Se1. e.g.. Barnes. v. Unl�d State1, 1 99 F.3d 386,..�89 (7th Cir. ,1999) 

c•nifferent language in separate clauses in a statute indicates Congress intended distinct 
meanings."). Moreover, given that Congress precisely defined "mental p�n or suffering" in 
sections 2340-2340.A, it is unlikely to have intended to undermine that careful definition by 

. 28 Common dictionary defiuitionS of "physical" support reading "physical suffering" 10 mean something 
different from menial pain or sutrering. &e, e,g., American H11rltage Dlcll�ntJI)' of the English language at 1366 
( .. Of or relating to the body as distinguished from the mind or spirit"); Oxford Americ"'! DlcttontJI)' and Lonpage 
Guide at 748 ("of or concerning the body (physical, aerclse; physical education)j. 
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including essentially men�al diskess within the separate category of "physical suffering. "211 

· In our 2004 Legal Standards Opinion, we concluded, based on the understanding that 
"suffering" denotes a "state� or "condition" that must be "endured,. over time, that there is "an 
extended temporal element, or at least an eltment of persistence" to the concept of physical 
suffering in �ions 23�2340A. Id at 12 & n.22. Consistent with this analysis in our 2004 
Legal Standards Opinion, and in light of standard dictionary defmitions, we read the word 
••sufferin& .. when used in reference to physical or bodily sensations. to mean a state or condition 
of"physical distress, misery, aftliction. or tonnent (usually associated with physical pain) that 
persists for a significant period of time. See; e.g., Webster 's Third New International Dictionary 
at 2284 (defining "suffering" as "the state or experience of one who suffers: · the endurance of or 
submission to aftliction, pain, loss"; "a pain endured or a distress, loss, or injury ineurred"); 
Random House Dictionary of the E.ngllsh Lcmguage 572, 1229; 1998 (2d ed. unabridged 1987) 
(giving "distress," "misery," and ''torment11 as synonyms of"sufferlng"). Physical distress or 
discomfort that is merely transitory and that does not persist over time does not constitute 
"physical suffering'' within the meaning of the statute. Furthermore, in our ,2004 Legal 
Standards Opinion, we concluded that "severe physical suffering'' for purposes of sections 2340-
2340A requires "a coi:idition of some extended duration or persistence as well as intensity" and 
••is reserved for physical distress that is 'severe' conSidering its intensity and dur�tion or 
persistence, rather than merely mild or transitory . ., Id at l 2 . 

We therefore believe that "severe physical suffering" under the statute means a state or 
condition of physical distress, misery, aftliction, or tonnent, usually involving physical pain, that 
is both extreme in intensity and significantly protracted in duration or persistent over time. 
Accordingly, judging whether a particular state or condition may amount to .. severe physical 
suffering" requires a weighing of both its intensity and itS duration. The more painful or intense 
is the physical distress involved-i. e., the closer it approaches the level of severe physical pain 
separately proscribed by the statute--thc less significant would be the element of duration or 
persistence over time. On the other hand, depending on the circumstances, a level of physical 

29 1bi.s conr;hwon .Is ndofon;cd by die expressions of c:oncem at the time the Senate save its advic;e and 
consent to lhc CAT about the potenlial fOr vagueness In including the co� of mental pain or suffering as a d�gifiWAl.�C;Dt in any ,piminal probil1ition on � See, e.g., Convention 4_�in.rl Torture: Hearing &fore 
the Senate COmm. On Foreign Relations, lOlst Co4 8, 10 (1§9<>) (prepared stalement of Abraham Sofaer, Legal 
·Adviser, Department of State: "The Convention's wonting • . •  is not In all mpects as pfteise as we believe 
nec:essmy. • • . (B)ecaU&e [the Convention] requires establishment of criminal penalties under our domestic law, we 
must pay panicular attaition to the meaning and interpretation of its provisions, especially concerning the standards 
by which the Convention wiJI be applied as a matter of U.S. law • • • •  (W)e peparecl a codified proposal which • • •  

clarifies the definition of mental pain and suffering!')� Id. at lS� 16 (prepatcd statement of Mark Ricluinl: "The basic 
problem with the Tortw'e ConvcnliOD-One that penneatts all our ooneems-is its impredsc delinldon of torture, 
especially as that teim is applied to actions which result solely in mental anguish. 1bis definitional vagueness 
makes ft very doubtful that lhe Uuited States c:an, consistent with Constituiional due process constraints, folfill its 
obligalion under lhe Convention to adequately engraft the dc6nition of tonurc into the domestic c:riminaJ law of lhe 
United States."); Id. at 17 (prepared Slatement o� Mark Riclwd: "Accordingly, the Torture Convention's vague 
definition conc:eming lhe mental sutreriq upei:t of tmtUJe-cannot be resolved by reference 10 esl8bJisbcd principles 
of international law. In an efl'on 10 overcome Ibis llllllCCCptablc element of vagueness in Article I of lhe ConvcntJon. 
we have proposed an understanding which defines SllWle menial pain coastituting torture with sufficient speciftcily .l 
to • . .  meet Constltutioqpl due process mpairements. "). 
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i 
distress or discomfort that is lacking in extreme intensity may not constitute "severe physicaJ 

.a suffering" regardless of its duration-i.e .• even if it lasts for a very long period of time. In 
• defining conduct proscribed by sections 2340-2340A, Congress established a high bar. The 

ultimate question is whether the conduct "is sufficiently extreme and outrageous to warrant the 
universal condeqmation that the term 'torture' both connotes and i�vokes." See Price v. Socialist 
People 's Libyan Arab Jamahiriya, 294 F.3d at 92 (interpreting the TVPA); cf. Mehinovic v. 
Yuckovic, 198 F. Supp. 2d at 1332-40, 1345-46 (standard met under tbe TVPA by a cour8e of 
co�uct that included severe beatings to the genitals, head, and other parts of the body with metal 
pipes and various other items; removal of teeth with pliers; kicking in the face and ribs; breaking 
of bones and ribs and dislocation of fingers; cutting a figure into the Victim's forehead; hanging 
the victim and beating him; extreme limitations of food and water; and subjection to games of 
"Russian roulette"). 

. . 
(3) The meaning of "severe mental pain or suffering. " 

Section 2340 defines .. severe mental P!lil) or suffering" to mean: 

the prolonged mental harm caused by or resulting from-

(A) the intentional infliction or threatened infliction of severe 
physical pain or suffering; 

(B) the administration or application. or threatened 
administration or application. of mind-altering substances or other 
procedures calculated to dismpt profoundly the senses or tbe 
personility; · 

· (C) the threat of imminent death; or 
(D) the threat that another person will imminently be subjected to 

death, severe physical pain or suffering, or the administration or 
application of mind-altering substances or other procedures calculated 
to disrupt profoundly the senses or personality(.] 

18 U.S.C. § 2340(2). Torture is defmCd under the statute to include an act specifically intended 
to inflict severe mental pain or s_uffering. See id § 2340(1 ). 

An important preliminary question with respect to this definition is whether the statutory 
list of the fuur ''predicate acts" in section 2340(2XA)-(D) is exclusive. We have concluded that 
Co')lllfS ie.te!t�ed the .!ist of predic�� acts � be exc!usive-that is,.!'? satisfy the definition of 
"severe mental pain or suffering" under. the.statute, the prolonged mental harm must be caused 
by acts falling within one of the four statutory categories of predicate acts. 2004 Legal 
Standard& Opinion at 13. We reached this conclusion based on the clear ll\nguage of the statute, 
which provides a def ailed definition that· includes four categories of predicate acts joined by the 
disjunctive and does not contain a catchall provision or any other language susgesting that 
additional acts might qualify (for example. language st.lch as "including" or "such acts as''). Id 30 

3o These four categories of predicate acts "are members of an •associated 8J"OUP or series,• justifying the 
infmnoe that items not mentioned were excludccl by ddiberate choice, not inadvenence." Barnhart v. P�abody 
Cool Co., 537 U.S. 149, 168 (2003) (quoting United States v. Vonn, SJS U.S. SS, 6S (2002)). See also, e.g., 

--- - ----��i-� rlNOFORN 
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Congress plainly considered very specific predicate acts, and this definition tracks the Senate's 
understanding concerning mental pain or suffering on which its advice and consent to ratification 
of the CAT was conditioned. The conclusion that the list of predicate acts is exclusive is 
consistent with both the text of the Senite's understanding, and With the fact that the 
understanding was requir� out of co� that the CAT's defmition of torture would not 
otherwise meet the constitutional requirement for clarity in defining crimes. See 2004 Legal 
Standarcf.s Opinion at 13. Adopting an interpretation of the statute that expands the list of 
predicate acts for "severe mental pain or suffering" would constitute an impermissible rewriting 
of the statute and would introduce the very imprecision that prompted the Senate to require this 
understanding as a condition ofits advice and consent to ratification of the CAT'. 

Another question is whether �e requirement of "prolonged mental harm" caused by or 
resulting from one of the enumerated predicate acts is a separate requirement, or whether such 
"prolonged mental harm .. is to be presumed any time one of the predicate acts occurs. Al�hough 
it is possible to read the statute's reference to "the prolonged mental harm caused by or resulting 
from" the predicate acts as creating a st!ltutoiy presumption that each of the predicate acts will 
always cause prolonged mental harm, we concluded in our 2004 Legal Standards Opinion that 
that was not Congress's intent, since the statutory definition of"severe mental pain or suffering" 
was meant to track the understanding that th� Senate required as a cohdition to its advice and 
consent to ratification of the CAT: · 

in order to constitute torture, an act must be specifically intended to inflict severe 
physical or mental pain or suffering and that mental pain or suffering refers to 
prolonged mental harm caused by or resulting from (1) the intentional infliction or 
threatened infliction of severe physic:al p�n ·or suffering; (2) the administration or 
application, or threatened administration or application, of mind altering 
substances or other procedures calculated to disrupt profoundly the senses or the 
personality; (3) the thi"eat of imminent death; or ( 4) tho threat that another person· 
will imminently be subjected to death, severe physical pain or suffering, or the 
administration or application of milld altering substances or other procedures . 
calculated to disrupt profoundly the senses or personality. 

S. Exec. J!m>. No. 101-30 at 36 .. As we previously stated, "[w]e do not believe that simply by 
ad�e word 'the' Before 'prolonged baiin, • Congress intended a .. material change in the 
definition of mental pain or suffering as articulated in the Senate's understanding to.the CAT." 
2004 Legal Standards Opiliion at 13·14. ''The definition of torture emanates directly ftom 
article 1 of the (CAT]. The definition for 'severe mental pain and su'1"en�g· incorporates the 

·[above mentioned] understanding." S. Rep. No. 103·107, at 5
8

-59 (1993) (emphasis added). 
This understanding, embodied in the statute, defines the. obligation undertaken by the United 
States. Given this understanding. the legislative history, and the met that section 2340(2) defines 
"severe 1.11ental pain or suffering" carefully in language very similar to the understanding, we · 
believe that Congress did not inten� to create a presumption that any time one of the predicate 

Leatherman "· Tarrant County NQl'COllcs lntelilgence & Coordination Unit, 507 U.S. 163, 168 (1993); 2ANonnan 
1. Singer, Statutes and Slahltory Conall"llctlon § 47.23 (6th ed. 2000). Nor do we sec any "oontmty indications" I.hat J would rebut this inferesu:e. Yonn, S3' U.S. at 65. 
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. acts occurs, prolonged mental harm is automatically deemed to result. See 2001/ Legal Standards 
Opinion at 13-14. At the same time,· it is conceivable that the occurrence of one of the predicate 
acts alone could, depending on the circumstances of a particular case, give rise to an inference of 
intent to cause prolonged mental harm, as requ�ed by the statute. 

·Turning to the 'question of what constitutes "prolonged mental harm caused by or 
resulting from" a predicate act, we have concluded that Congress intended this phrase to require 
mental ''harm" that has some lasting duration. Id at 14. There is little guidance to draw upon in 
interpreting the phrase "prolonged mental harm," which does not appear in the relevant medical . 
_literature. Nevertheless. our interpretation is consistent with the ordinary meaning of the 
statutory ,tenns. First, the use of the word "harm''-as opposed to simply repeating "pain or 
suffering"-suggests some mental damage or injury. Ordinary dictionary definitions of"harm," 
such as "physical or mental damage: injury," Webster 's Third New International Dictionary at 
I 034 (emphasis added). or "[p ]hysical or psycholo8ical injury or damage," American Heritage 
Dictionary of 'he English Language at S2S (emphasis added), support this interpretation. 
Second, to "prolong" means to "lengthen in time," "extend in duration," or "draw out," 
Webster 's Third New Intematlon_al Dictionmy at 18 lS, further suggesting that to be "prolonged.�, 
the mental damage must extend for some period of time. This damage need not be permanent, 
but it must be inten�ed to continue for a "prolonged" period oftime.31 Moreover, under ·section 
2340(2), the "prolonged mental hann" must be "caused by .. or "resulting ftom" one of the 

· enumerated predicate acts. As we pointed out in 2004 Legal Standtlrds Opinion, this conclusion 
is not meant to suggest that, if the predicate act or acts continue for an extended period, 
"prolonged mental harm" cannot occur until after they are completed, Id at 14·15 n.26. Early 
eooull'tm.Ges ofthe pi:odica.te a.Gt oould cause mental harm that oould c:ontinu.ill'e-anwu-d-ubec;iea:o'"miKe.__-----

. prolongCd-duriog the extended period the predicate acts continued to occur. See, e.g., Saclcie v. 
Ashcroft, 210 F. Supp. 2d 596, 601-02 (B.D. Pa. 2003) (finding that predicate acts had continued 
over a three-to-four-year period and concluding that "prolonged mental harm•• bad occurred . 
during that time). 

Although there are few judicial opinions discussing the question of "prolonged mental 
harm:' those cases that have addressed the issue are consistent with our view. ·For example, in 
the TVP A case of Mehinovic v. Vuckovic, the district court explained that: 

>• Although we do not suggest that the statute is limited to such cases, development of a mental disorder­
such as posHramnatic stresS ctison:ler or perhaps chronic depreuiOD-QJuld constitute "prolonged mental b&Jm." 
See �gm.Psychiatric .Associadon, DJ•ostlc tDJti StatlstJcal Manual of Mental Di«>rdera 369-76, 463-68 (4th 
ed. 20'00) ("l'.:JSM�IV-TR"):* See abo, e.g., Reporl df the Spec/OJ Rapportelll' on rt>rture and Otlier Cnle� Inhuman 
or Degrading Treatment or Punlshm1nt, U.N. Doi;. A/S9!Jl4, at 14 (2004) ("The most common diagnosis of 
psychiatric symptoms among torture survivors is said to be post-traumatic &Cra;s disorder."); see also Metin Basoglu. 
et al, Torture and Menial Health: A IU.ttarch OvemN; In Ellen Gerrity el al. eds., Thi Mental Health 
.Connquencu ofTorlvre 48-49 (2001) (rdming to findings of higher mtcs of post-traumatic saress disorder in 
studies involving torture survivors); Murat Pmter et al., Psychological Effects o/Torlun: An Empirical Snt4' of 
Tortured and Non-Tortun"' Non-PolitJcal Prlso1ff!rs, In Medn Basoglu ed., Tortw'e and /Is ConMquenats: Current 

Treatment Approaches 11 (1992) (refening to findings of post-traumatic stte.u disorder in torture nrvivors). OMS 
has advised thM-although the ability ·to pttdict is Jmperfect-tbey would object to lhe initial or continued � of 

any teehnique if their psychological asses.went of the detainee suggested that the use of the tec:lmique might result 
in PJ'SD, chronic depression, or other condition that could constitute prolonged mental hann. 

_ _ _ _ _ _ _ !QtJSBO<El-l�----�r�1QP9NJ 
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[Th� ·defendant] also caused or participated in the plaintiffs' mental torture. 
Mental torture consists of "prolonged mental harm caused by or resulting fi'om: . 
the intentional infliction or threatened infliction of severe physical pain or 
suffering; . . . the threat ofimminent death . . . . " As set out above, plaintiffs 
noted in their testimony that they feared that they would be killed by [the 
detendant] during the beatings he inflicted or during games of''Russian roulette." 

. Each platnttjf continues to suffer long-term psychological harm as a result of the 
ordeals they suffered at the hands of defendant and ot�rs .. 

198 F. Supp. 2d at 1346 (emphasis added; first ellipsis in original). In reaching its conclusion, 
the court noted that each of the plaintiffs were continuing to suffer serious mental harm ·even ten 
years after the events in question. See id. at 1334-40. In each case, these mental effects were 
continuing yea{S after the infliction of the predicate acts. See also Sackie v. Ashcroft, 270 
F. Supp. 2d at 597-98, 601-02 (victim was kidnapped and "forcibly recruited" as a child soldier 
at the ,ge of 14, and, over a period oftbree to four years, was repeatedly. forced to take narcotics 
and threatened with imminent death. au of which produced "prolonged menta� �arm" during that 
time). Conversely, ·in Villeda Aldana v. Fresh Del Monte Produce, Inc. , 305 F. Supp. 2d 1285 
(S.D. Fla. 2003). the court rejected a claim under the TVP A brought by individuals who bad 
been held at gunpoint overnight and repeatedly threatened with death. While recognizing that 
the plaintiffs bad experienced an "ordeal," the court concluded that they had failed to show that 
their expenence caused lasting damage, noting that "there JS simply no auegat1on that PlmntdfS 
have suffered any prolonged mental harm or phy,ical injury as a result of their alleged 
intimidation." Id at 1294·95. 

(4) The meaning of "specifically "."enfi!d " 
It is well recognized that the term "specific intent,, has no clear, settled definition, an� 

that the courts do not use it oonsistently. See 1 Wayne R. LaFave, Substantive Criminal Law 
§ 5.2(e), at 355 & n. 79 (2d ed. 2003). "Specific intent'� is most commonly understood; however, 
''to designate a special mental element which is required above and beyond any·mental state 
required with respect to the actus reu.s of the crime." Id. at 354; see also Carter v. United Stales, 
530 U.S. 255, 268 (2000) (explaining that general intent, as opposed to specific intent, requires 
"that the defendant possessed knowledge [only] with respect to the a�JUs reus of the crime/. 
so,...ase,t ��t tJvlt only a conscious d�ire to produce the proscribed result constitutes 
specific intent; others' suggest that even _reiionable foreseeability miy suffiee. In United States 
v. Bailey, 444 U.S. 394 (1980), for example, the Court suggested that. at least "[i]n a general 
sense," id at 405, "specific intent" requires that one consciously desire the result. Id at 403-05. 
The Court compared the common law's mens rea concepts ofsp,ecific intent and general intent to 
the Model Penal Code's mens rea concepts of acting purposefully. and acting knowingly. See Id . 
at 4o+oS. "[A] per5on who causes a particular result is said-to act purposefully," wrote the 
Court, "if •he consciously desires that. result, whatever the likelihood of that result h�pening 
from his· conduct.'" Id. at 404 (internal quotation marks omitted). A person "is said to act 
knowingly,'' in contrast, "if he is awe.re 'that that result is practically certain to follow froin bis 
conduct, whatever his desire may be as to that result. '" Id. (inter;nal quotation marks omitted). 
Th' Court then stated: "In a general sense, 'purpose' corresponds loosely with the oommon-law 
concept of specific

. 
intent, while 'knowledge' CQrresponds loosely with the concept of general 

· 
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intent." Id at 405. In contrast, cases.such as United. Statea v. Neiswmtkr, 590 F.2d 1269 (4th 
Cir. 1979), suggest that to prove specific intent it is enough that the d.,tendant simply have 
"knowledge or n�tice" that his act "would have likely resulted in" the proscribed outcome. Id at 
1273. "Notice," the ooilrt held, "is provided by the reasonable for�eeability of the natural and 
probable consequences of one's acts." Id 

AB in 2004 Legal Standards Opinion, we will not attempt to ascertain the precise 
meaning of "specific intent" in sections 2340-2340A See id ·at 16-17. It ls clear, however, that 
the necessary specific intent would be present if an individual performed an. act and "consciously 
desire[d]" that act to inflict severe physical or mtntal pain or suffering. 1 LaFave, Substantive 
Criminal Law § S.2(a), at 341.  Conversely, if an individual acted in good faith, and. only after 
reasonable investigation establishing that bis conduct would not be expected to inflict severe 
physical or mental pajn or suffering be would not have the specific intent necessary to violate 
sections 2340-2340A Such·an individual could be said neither consciously to desire the 
proscribed result, see, e.g., Bailey, 444 U.S. at 40S, nor to have "kno�ledge or notice" that his 
act "would likely have resulted in" the proscribed outcome, Neiswender, S90 F.2d at 1273. 

As we did in 2004 Legal Stantlmda Opinion, we stress two additional po�s regarding 
specific intent: First, specific intent iS distin81:1ished from motive. A good motive, such as to 
protect national security, does not excuse conduct that is specifically intended to inflict severe 
physical or mental pain or suffering, as proscribed by the statute. Second, specific intent to take 
a given action can be found even if the actor woul� take the aetion only upon certain conditions. 
CJ. e.g., Holloway v. United States, S26 U.S. 1, J .J (1999) ("(A] defendant may not negate a 
proscribed intent by req11irlng the victim to mmply with a condition the defendant has no right to 
impose."). See also id. at 10-1 1 & nn. 9-12; Model Penal Code § 2.02(6). Thus, for �pie, 
the fact that a victim might have avoided being tortured by cooperating with the perpetrator 
would not render permissible· the resort to conduct that would otherwise constitute torture under 
the statute. 1004 Legal Standards Opinion at I 7.12 

' 

m. 

In the discussion that follows, we will address each of the specific interrogation ,,, 
techniques you have described. Subject to the understandings, limitations. and safeguards 
discussed herein, including ongoing medical and psychological monitoring and team intervention 
as necessary, we conclude that the authorized use of�h of these techniques, considered 
individually, would not violate the prohibition that Congress has adopted in sections 2340-
23�� ·�nclusiqp is straishtfoi:ward � resp� to all but �g.ofthe techniques. Use of 
sleep deprivation as an enhanced tecbnique.'and use of the waterboard, however, involve more 
subStantial questions. with the waterboard presenting the most substantial question. Although we 
conclude that the use ofthese techniquea-as we understand them and subject to the limitations 
you have described-would not violate the statute, the issues raised by these .two techniques 
counsel great caution in their use, including both careful adherence to the limitations and 

32 The Criminal Division of the Depedment of Justice has reviewed this memorandum and ls satisfied that 
our general intezpreration of the legal standards under sections 2340-2340A is consistent with its concurrence in the 
2004 legal Standards Opinion. · 

! 
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restrictions you have descn'bed and also close and continuing medical and psychological 
monitoring. 

Before addressing the apPlication of sections 2340-2340A to the speeific t�ques in 
questiOQ •. we note certain overall features of the CIA's approach that are signifieant to our 
conclusions. Interrogitors are trained and certified io a course that you have informed us 
currently lasts approximately four weeks. Interrogators (and other personnel deployed as part of 
this program) are required to review and acknowledge the applicable . interrogation guidelines. 
See Confinement Guidelines at 2; Interrogation Guidelines at 2 (''The Director, DCI . 
Countcrterrorist Center shall ensure that all personnel directly engaged in the interrogation of 
persons detained pursuant to the authorities set forth in the MoN [Memorandum ofNotification] 
have been appropriately sereened (:.from the medical, psychological and security standp0ints). 
have reviewed these Guidelines, have received appropriate training in their implementatio� and 
haw completed the attached Acknowledgement."). We assume that all interrogators are 
adequately trained� that they understand the design and purpose of the interrogation techniques, 
and that they will apply the techniques in accordance with their authoriz� and intended use. 

In addition. the involvement ofimedical and psychological personnel in the adaptation 
and application of the established SERB techniques is particularly noteworthy for pw'poses of 

· n · 
nn 1 ·nv I in i · r ·t · ns on-and r uirin 

changes to-certain procedures, particularly the use of the waterboard.3• We have had extensive 
. 

· !(b)(3) CIMct 
13 As noted above, each or these techniques bas been adapted (although in 50me cues with si�cant 

modifications) from SERE training. Through your consaltation with vui<Jus hldividuaJs RSpOllSlole for mph 
training, you have learned facts relating to experience with them, which you have reported to us. Again, �lly 
recognizing the limitations of teUance on this ciperiencc. you have advised us that these techniques have b,ben used 
as clements of a course of training without any reported incidents of prolonged menial hann = severe · 

physical pain; injury, or suffering. With respoct to the psycllological impact, I . loft.he 
SERB school advised lhat dming his three and a haJf years in lhat positio� he ttaiDCd 10,000 � only IWO of 
whom .dropped out following use or the techniques. Although on me occasions students temporarily postponed the 
remainder of tho training end received psychological COUJ111eling, we understand that those students were able to 
finish the program without any indication of subsequent mental health ctrccts. I iwho.IJil! had over 
ten years expert� with SERE Claining, told you ibal he was not aware of any individuals who compJc:tecf � )(3) C tAAct 

· program suffering any aclvcrsc m� health dfec:ts (though he advised of one person who clid not complete � 
training who had an adverse mental heilltb reaction that lasted two hours and :la.nbOusly dissipated wltbom 

· �andwidlno furlhcr symptoms reported). Jnaddition, thej . �)(3) CIMct 
,' who ha& had experience with all of tho techniques di&alSSCd herein, s8dViHd that the use Oflhesc 

,/ p ares has not rcsulled many RpOrted instances of proloaged menraJ harm and very few .instances al immediate 
/ and tcmporuy adverse psychological Jape)DSCS to the uaining. Of 26,829 studenlS in Air Poree SElW training from 

,,
/ I 992 through 2001, only, 0. 14% were pulkd from the prosram for psycbDlugtc;al reasons (specifically, although 

,
/ 4.3% bad some oontact with psycholoQ services. onlv 3% of those imtividuals with such contact In tact withdrew 

,,
/ fiom the program). We understand that! �xpressr.d-�denco-ba$ed on 

,/ debriefing of students and other infonnation-:-lhat rhe trainlDg did not cause any long-temi"i;sychologkal.hann and 
/ that if lhero are any long·term psychological dl'ects of lhe lraininJ at an, they '"m ccrtainJy minimal," (b )(3) Cl Met 
(b )(3) CIMct · 

34 Wt note tbatthis involvement ofmecllcaJ persouel in designing safeguards for, and in monitoring 
A impJemc.ntalion at: the procedures is a significant di:ft'erenc:e from earlier uses of the techniques catalogued in the 
W' Inspccm>r General's Report. &e JG Report at 21 n.26 ("OMS was neither COllSUltcd nor involved in the initial 

analysis of the risk and benefits of (enbancOd interrogation cechniques), nor provided with the OTS iepon cited in 
the OLC opinion [lht Interrogation Memor�du,,,J,"). Since that time, based. on comments from OMS, additional 
oonscraints havo been imposed on uso aftbe techniques. 
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meetings with the medical personnel involved in monitoring the use of these techniques. It is 
clear that they have careful ly worked to ensure that the techniques do not result in severe 

physical or mental pain or suffering to the detainees.)' Medicar and psychological personnel 
evaluate each detainee before the use of these techniques on the detainee is approved, and they 
continue to monitor each detainee throughout his interrogation and detention. Moreover, 

medical personnel are physically present throughout ·application of the waterboard (and present 
or otherwise observing the use of all techniques that involve physical contact, as discussed more 
fully above), and they carefully monitor detainees who are undergoing sleep deprivation or . 
dietary manipulation. In addition. they �egularly assess both the medical literature and the 

. experience with detainees.36 OMS has specifically declared t�at "(m]edical officers must remain 
cognizant at all times of their obligation to prevent 'severe physical or mental pain or suffering.'" 
OMS Guidelines at 10. In fact, we understand that medical and psychological personnel have 
discontinued the use of techniques aS ·to a particular detainee when they believed he might .suffer 
such pain or suffering, and in certain instances, OMS medical personnel have not cleared cenain 
detainees for some-'-Or any-techniques based on the initial medical and. psychological 
assessments. They have also imposed additional restrictions on the use of techniques (such as 
the waterboard) in order to protect the safety of detainees, thus reducing further the risk of severe 
pain or suffering. You have informed us that they will continue to have this role and authority. 
We assume that all interrogators understand the important role and authority of OMS personnel 
and will cooperate with OMS in the exercise of these duties. 

Final ly, in sharp contrast to those practices universally condemned as torture over the 
centuries, the techniques we consider here have been careful ly evaluated to avoid causing severe 
pain or suffering to the detainees. As OMS has described these techniques as a group: 

· In all instances the general goal of these techniques is a psychological impact, and 
not some physical effect, with a specific goal of "disJocat(irig] [the detainee's] · 

expectations regarding the treatment he believes he wilt receive . . . .  " The more 
physical techniques are delivered in a manner carefully l imited to avoid serious 
pain. The slaps, for example, are designed "to induce shock, surprise, and/or 
humiliation" and "not to inflict physical pain that is severe or lasting. " 

Id. at &-9. 

�--wt arc mindfui.thal, historically, medical personnel have sometimes been used to enhance, not prevent 
torture-for example, by keeping a torture victim alive and conscious so as to extend hi,s sWfering. 11 i� absolutely 

clear, as you have informed us and as our own dealings with OMS persoMel have confirmed, that the involvem�nt 
of OMS is intended to prevent harm to the detainees and not lo extend or increase pain or suffering. As th� OMS 
Guidelines explain, "OMS is responsible for assessing and monitoring the health of au Agency detainees subject to 

'enhanced' interrogation techniquU, and for detennining that the authorized administration of these techniques 

would not be expected to cause serious or permanent hann." OMS Guidelines at 9 (footnote omitted}. 
li> To assist in monitoring experience with the detainees, we understand that there is regular reporting on 

medical and psychological experience with the use of these techniques on detainees and that there are special 
instructions on documenting experience with sleep deprivation and the waterboard. See OMS Gui ddlnes at 6· 7, 16,  
20. 

- - - - - - - - - - - - - - - - - - - - - -- - - - - - - - - -- - - - - - - - - - - - - - - - --'f'9P--SEOR:Mj�----�tRf8F81@f 
(b )(1) . 
(b)(3) NatSecAct 30 
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With this background, we tum to the application of sections 2340-2340A to each of the 
specific interrogation techniques. 

· 

1 .  Dietary manipulation. Based on experience. it is evide�t that this technique is not 
expected to cause any physical pain, Jet alone pain that is extreme in intensity. The detainee is 
carefully monitored to ensure that he does not suffer acute weight loss or any dehydration. 
Further, there is nothing in the experience of Cllloric intake at this level that could be expected to 
cause physical pain. Although we do not equate a penon who voluntarily enters a weight-loss 
program with a detainee subjected to di� manipulation as an interrogation technique, we 
believe that it is relevant that several commer.-ial weight-loss progr� available in the United 
States'invc;>Jve similar or even greater reductions in caloric intake. Nor could this technique 
reasonably be thought to induce "severe physical suffering." Although dietary manipulation may 
cause some degree of hunger, such an experience is far fto� extreme hunger (let alone 
st�tion) and �n�ot be expected to amount to "severe physiCat suffering" under the statute. 
The caloric levels are set based on the detainee's weight, so as to ensure that the detainee does 
norexperience extreme hunger. AB noted. many people participate in weight-loss programs that 
involve similar or more stringent caloric limitations. and, while sucb'participation cannot be 
equated with the use of dietary manipulation as an interrogation technique, we believe that the 
existence of such programs is relevant to whether dietary manipulation would cause "severe 
physical suffering" within the meaning of sections 2340-2340A Because there is no prospect 
that the technique would cause severe physical pain or suffering, we conclude that the authorized 
use of this teehnique by an adequately trained interrogator could not reasonably be considered 
specifically intended to do so. 

·This teehnique presents no issue of"severe mental pain or suffering" within the meaning 
of sections 2340.2340A, because the use of this technique would involve no qualifying predicate 
act. The technique does not, for example, involve "the intentional infliction or threatened 
infliction of sever� physical pain or �ffering," 18 U.S.C. § 2340(2)(A). or the "application 
. . .  of . . .  prOcedures' calculated to disrupt profoundly the senses or the personality.,. id, 
§ 2340(2)(8). Moreover, there is no basis to believe that dietary manipulation could cause 
"prolonged mental harm." Therefore. we conclude that the authorized use of this technique by 
an adequately trained interrogator could not reasonably be considered specifically intended to 

caug�l!Jl�· J7 IP .•'.•" .... 

2. Nudity. We understand that nudity is used as a technique to create psychologi..at 
disc0mfort, not to inflict any physical pain or suffering. You have informed us that during the 
use of this technique, detainees are kept in locations with ambient temperatures that ensure there 
is no t�reat to their health. Specifically, this technique would not be employed at temp�res 
below 68°F (and is unlikely to be employed below 75"F). Even if this technique involves some · 

physical discomfort, it cannot be said to cause "suffering" (as we have explained the term 

37 In Ireland v. United Kingdom, 2S Eur. Ct. H.R. (ser. A) (1978), the Buropc:aa Court of Human Rights 
concluded by a vote of 13-4 lha1 a reduced diet, even in con.lunction with a number of othor tedllliques. dld not 
amount to '"tortiare," as defined in the European Convcnlioa on H� Rights. The reduced diet lhere coasistod of 

. .  one "round" of bread and a pint ofwat,crcvcry six houm, m id, separate opinion of Judge Zelda. Part A. The 
duradon of the reducedodlct in that cue is not clear. 

-(b)�(1-f- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - -

.

- - - - - - - - -'f0P &SGl\Blf'��---��NF8NT 
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above), let alone "severe physical pain or suffering." and we therefore-conclude that its 
authorized use by an adequately trained interrogator could not reasonably be considered 
specifically intended to do so. Although some detainees might be humiliated by this technique, 
e8pecially given possible cWtural sensitivities and the possibility of being seen by femile 

· officers. it cannot constitute "severe mentaJ pain or suffering" under the statute because it does 
not involve any of the predicate acts specified by Congress. 

3. Attention grasp. The attention grasp involves no physical pain or suffering for the . 

detainee and does not involve any predicate act .for purposes of severe mental pain Qr suffering 
under the statute. Accordif1$1y, because this technique cannot be expected to cause severe 
physical or mental pain or suffering, we conclude that its autfiorized use by an adequately trained 
interrogator could not reasonably be considered specifically intended to do so. 

· 

4. Walling. Although the walling technique involves the use of considerable force to 
push the detai�.ee against the wall and may involve a large number of repetitions in certain cases-, 
we understand that the false wall that is used is flexible and that this technique is not designed to, 
and does not, cause severe physical pain to the detainee. We understand that there may be some 
pain or irritation associated with the collar, which is used to help avoid injury such as whiplash 
to the detainee, but that any physical pain associated with the use of the collar would not 
approach the level of intensity needed to constitute severe physical pain. Similarly. we do not 
believe that the physical ffestress caused by this technique or the duration of its use, even with 
multiple repetitions, could amount to severe physical suffering within the meaning of sections 
2340-2340A We understand that medical and psychological personnel are present or observing 
during the use of this technique (as with all techniques involving physical contact with a 
�etainee), and that any member of the team or the medical staff may intercede to stop the use of 
the technique if it is being used improperly or if it appears that it may cause iltjury to the 
detainee. We also do not believe that the use of this tCcbnique would involve a threat of 
infliction of severe phys_ical pain or suffering or other predicate act for purposes of severe mental 
pain or suffering under the statute. �er. this technique is designed to shock the detainee and 
disrupt his expectations that he will not be treated forcefully and to wear down his resistance to 
interrogation. Based on these understandings, we conclude that .the authorized use of this 
technique by adequately trained interrogators could not reasonably � considered specifically 
intended to cause severe physical or mental pain or suffering in violation of sections 2340· 
2340A31 

s .. Facial hold. Like the attention grasp, this technique involves no physical pain or 
suff"""'-ntl does nQt -involve any predicate .. act for purposes of severe mental pain or suffering. 
Accordingly. we conclude that its authorized use by adequately trained interrogators could not 

38 Jnlnlerrogotian Memorandum, we did not describe the walling tec;hllique as involving the number of 
repetitions that we under&Cand may be applied. Our advice with respect to walling in the present memorandum is 
specifically based on the understanding that Iba repetitive use of walling is intended only to inc:rease the drama and 
shock of the technique, to wear down the ddainee's � and to disrupt expectati.ons lhat he will not bo treated 
with fuice, and that suc:h use is not intended to, and does not in faa, cause severe physical pain to the detainee. 
Moreover� our advice specifically llS&UDICS that the use of walling will be stopped if lhere is any indieation that the 
use of the tcclmiquc is or may be causing severe physical pain to a detainee. 

_
_
_ _
___ ... -'.!�-&801\M�'-____ _,�f8F.eRM 

-
-
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reasonably be considered specifically intended to cause severe physical or mentJI.( pain or 
suffering. 

6. Facial slap or insult slap. Although this technique involves a degree of physical pain, 
the pa.in associated with a slap to the face, as you have described it to us, could not be expe<:ted 
to constitute severe.physical pain. We understand that the purpose·of this technique is to <:ause 
shock, surprise, or humiliation, not to iriflict physical pain that is severe or lasting; we assumc·it 
will be used accordingly. Similarly, the physical distress that may be caused by an abrupt slap to 
the face. even if repeated· several times, would not constitute an extended state or condition of 
physical suffering and also would not likely involve the level of intensity required for severe 
physical sufferins �der the statute . . Finally, a facial slap would not involve a predicate act for 
purposes of severe mental pain or suffering. Therefore; the authorized use of this technique by 
adecjuately trained interrogators could not reasonably be considered specifically intended to 
cause severe physical or mental pain or suffering in violation of sections 2340-2340A. » 

1. Abdominal slap. Although the abdominal slap technique might hlVolve some minor 
physical pain, it cannot, as you have described it to us, be said to .involve even moderate, let 
alone severe, physical pain or suft'ering. Again, because the technique cannot be expected to 
cause severe physical pain or suffering,' we conclude that its authorized use by an adequately 
trained interrogator could not reasonably be considered specifically intended to do so. Nor could 
it be considered specifically intended to cause severe mental pa.in or suffering within the 
meaning of sections 2340-2340A, as none of the statutory predicate acts would be present. 

8.. Cramped confinement. This technique does not involve any significant physical pain . 
or suffering. It also does not involve a predicate act for purposes of severe mental pain or 
suffering. Specifically, we do not believe that placing a detainee in a dark, cramped space for the 
limited period of time involved here could reasonably be considered a procedure calculated to 
disrupt profoundly the senses so as to cause prolonged mental harm. Accordingly, we conclude 
that its authorized use by adequately trained interrogators coUld not reasonably be considered 
specifically intended to cause severe physical or mental pain or suffering in violation of sections 
2340-2340A 

9. Wall standing. The w81J standing technique, as you have described it, would not 
i�v�vere physicatpain within· the meafling of the statute. It.also cannot be expected to 
cause severe physical suffering. Even if the physical discomfort of muscle filtigue associated 
with wall standing might be substantial, we understand that the duration of the technique is self­
limited by the individual detainee'& ability to sustain the position; thus, the short duration otthe 

· discomfort means that this technique would not be expected to cause, · and could not reasonably 
be considered specifically intended to cause, severe physical suffering. Our advice also assumes 
that the detainee's position is iiot design� to produce severe pain that might resuh from 
contortions or twisting of the body, but only temporuy muscle fatigue. Nor does wall standing 

'' Our advice about both the facial slap and tho abdominal slap assumes that the interrogators wiU apply 
those techniques as d°'igned a,od wiJJ not slrike rM detainee widl �ve for«» or ,..uuon in a manner that 
might rmilt in severe physical pain. 

-(t>Y(1Y-------·-- -----·--:-- ---------------.---'f6P :meer1��----�tt>FeRM 
(b)(3) NatSecAct 
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involve any predicate act for purposes of severe mental pain or suffering. Accordingly, we 
conclude that the authorized use of this technique by adequately trained interrogators could not 
reasonably be considered specifically intended to cause severe physical or mental pain or 
suffering in violation of the statute. 

10. S1ress positions. For the same reasons that the use of wall standing would not violate 
the statute, we conclude that the authorized use of �ess positions such as those described in 
lnterrogatio11 Memorandum, if employed by adequately trained interrogators, could not 
reasonably be considered specifically intended to cause !levere physical or mental pain or 
suffering in violation of sections 2340-2340A. As with wall standing, we understand that the 
du.ration of the technique is self-limited by the indivi�ual detainee's ability to sustain the 
position; thus, the short duration of the discomfort means that this technique would not be 
expected to cause. and could not reasonably be considered specifically intended to cause, severe 
physical suffering: Our advice also assumes that stress positions are not designed to produce 
severe pain that might result from contortions or twisting of th� body. �ut only temporary muscle 
��� 

' 

l l .  Water dousing. As you have described it to us, water dousing involves dousing the 
detainee with water ftom a container or a hose without a nozzle, and is intended to well{ him 
down both physically and psychologically. You have iofurmed us that the water might be as 
cold as 4 1  Of, though you have further advised us that the water generally is not refrigerated and 
therefore is unlikely to be less than SO°F. (Nevertheless, for purposes of our analysis, we will 
assume that water as cold as 41°F might be used.) OMS has aclvised that, based on the extensive 
experience in SERE training, the medical literature. and the experience with detainees to d�e.. 
water dousing as authorized is not designed or expected to cause significant physical pain, and 
certainly not ·severe physical pain. Although we understand that prolonged immersion in very 
cold water may be physically painful, as noted above, �s interrogation technique does not 
involve immersion and a substantial margi'n of safety is built into the time limitation on the use 
of the CIA's water dousing technique-use of the technique with water of a given temperature 
must be .limited to no more than two-thirds of the time in which hypothermia could be expected 
to occur from total immersion in water of the same t�mpenture.41 While being cold can involve 
physical discomfort, OMS also advises that in their professional judgment any resulting 
discomfort is not expected to be intense, and the duration is limited by specific times tied to 

40 A stress posidon that Involves such conlortion or tWisd.og. as well aa one held for so long that it could 
not � at producing temporary muscle filti&ue, mfghtraise more substailtial quesdo� Wider the statute. 
Cf. Army Fltld Mtm11al 34-52: Intelligence Interrogation at 1-8 (1992) (indicating that "[f)orcing an individual to 
stand. sit. or kneel in abnonnal poSttions for prolonged periods of lime" may constitute "torture" within die meaning 
of tho Tbird Geneva Convention's requirement that "[o}o physical or mental tosture.' nor. any other form of coeteion. 
may be inflicted on prisoners of war," but not addrasing 18 U.S.C. §§ 2340-2340A)� Uaited Natioos Cieneral 
Asseniily,RePQrl of/he Spectoi Ropportnr an Torhlre and Other Cruel, Inhuman or Degrading Trfabnfnt 0r 
Punishment, U.N. Doc. A/59/JSO at 6 (Sept l, 1004) (suggesting that "holding detainees in painful and/or stressful 
positions" might in certain circumstances be clwacterized as lorture). 

41 .Moreover, even in the ex1mnely unlikely event that hypothermia set in, under the circurnstanCeS in · 
which this technique is used-including close mediCjll supervision and. if necessary, medical attention-we 
understand that lhe detainee would be expected to m:over fully and rapidly. < 

----- ---- --- ---------------------- -- --;.;-------!f9P-88��----��19F91\U 
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water temperature. Any discqmfort �sed by this technique, therefore, ':"'Ould not qualify as 
"severe physical suffering'' within the meaning of sections 2340-2340A. Consequently, given 
.that there is no expectation that the technique will cause severe physical pain or sufferins when 
properly used; we conclude that the authorized use of this technique by an adequately trained 
interrogator could not reasonably be considered specifically intended· to cause these results. 

With respeet to mental pain or suffering, as you have described the proc'edure, we do not 
. believe that any of the four statutory predicate acts necessary for a possible. finding of severe 
mental pain or suffering under the statute would be present. Nothing. for example, leads us to 
believe that the detainee would understand the procedure to constitute a threat of imminent 
death, especially given that care !s taken to ensure that no water will get into the detainee' s 
mouth or nose, Nor would a detainee reasonably understand the prospeet of being dou� with 
cold water as th� threatened infliction of severe pain. ·Furthermore, even were we to conclude 
that there could be a qualifyibg predicate act, nothing suggests that the detainee would be 
"expected to suffer any prolonged mental harm as a result of the procedure. OMS advises that 
there bas been no evidence of such harm in the SERE training, which utilizes a much more 
extreme technique involving total immersion. The presence of psychologi�ts.who monitor the 

.detainee's mental condition makes such harm even more unlikely. Consequently, we conclude 
that the authorized use of the technique by adequately trained interrogators oould not reasonably 
be cqnsidered specifically i.ntended to cause severe mental pain or suffering w�bin the m.eaning 
of the statute. 

The flicking technique, which is subjeot to the same temperature limitations as water 
dousing but would involve substantially less water, a fortiori would not violate the statute. 

12. Sleep deprivation. In the Interrogation Memorandlpn, we concluded that sleep 
deprivation did not violate sections 2340.2340A. See id. at 10, 14-15. This question warrants 
further analysis for two reasons. First: we did not consider the potential for physical pain or 
suffering resulting from the shackling used to keep detainees awake or any impact ftom the 
diapering of the detainee. Second, we did not address the possibility of severe physi·caJ suffenng 
that does not involve severe physical pain. · 

Under the limitations adopted by the CIA. sieep deprivation may not exceed 180 hours, 
which we understand is approximately two-thirds of the maximum recorded time that hu1111JDs 
hav� '!!!it!t!>Ut slee_e for purpo8'S ¢ med}cal study, as discussed.��low.42 Furthermore, any 
detainee who has undergone 180 hours of sleep deprivation must then be allowed to sleep 
without intenuption for at least eight straight hours. Although we understand that the CIA' s 
guidelines would allow another sessiOn of sleep deprivation to begin after the detainee has gotten 

42 The JG RePQl't described the maxbnum all�abte period of sleep _deprivation at that time as 264 hours or 
11  days. Su l(J R1por1 at IS, You have infonned us that you have smc:c established a limit of 180 hours, that in 
fact no detainee has been subjmed to more than 180 hours of sleep deprivation, and that sl� deprivalion will 
rarely exceed 120 hours. To date, only duec detainees have been subjected to sleep deprivation for more than 96 
hows. 
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at least eight hours of uninterrupted sleep following 180 hours of sleep deprivation, we will 
evaluate only one application of up to 180 hours of sleep. deprivation. 0 

We understand from OMS, and from our review of the literature on the physiology of 
sleep, that even very extended sleep deprivation does not cause physical pain, _let alone severe . 

physical pain. 44 ''The longest studies of sleep deprivation in humans . . .  [involved] volunteers 
[who] were deprived of sleep for 8 to 1 1  days . . . .  Surprisingly, little seemed to go wrong with 
the subjects physicaJJy. The main effects l�y with sleepiiiess and impaired brain fuµctioning, but 
even these wei:e no great cause for concern." James Home, 'Wh)i We Sleep: The Functions of 
Skep In Humans and Other Mammals 23724 (1988) \Why We Sleep") (footnote omitted). We 
note that there are important differences between sleep deprivation as an interrogation technique 
used by the CIA and the controlled experiments documented in the literature. The subjects of the 
experiments were free to move about and �age in normal activities and often led a "tranquil 
existence', with "plenty of time for relaxation," see id at 24, whereas a detainee in CIA custody 
would be shackled and prevented from moving freely. Moreover. the subjects in the experiments 
often increased their food consumption during periods of extended sleep loss, see id at 38, 
whereas the detainee undergoing interrogation may be placed on a reduced-calorie diet, as 
discussed above. Nevertheless, we undemtand that experts who have studied sleep deprivation 
have concluded that "[t]he most plausible reason for the uneventful physical findings with these 
human beings is that . . .  sleep loss is not particularly hannful." Id at 24. We understand that 
this conclusion does �ot depend on the extent of physical move�ent or exercise by the subject or 
whether the subject increases his food consumption. OMS medical l!taft" members have also 
informed us, based on their experi�nce with detainees who have undergone extended sleep 
deprivation and their review of the relevant medical literatureJ that extended sleep deprivation 
does not cause physical pain. Although edema, or swetting, of the lower legs may sometimes 
develop as a result of the long periods of standing associated with sleep deprivation, we 
understand from OMS that such edema is not painful and will quickly dissipate once the subject 
is removed from the standing position. We also understand that if any case of significant edema 
developsJ the team will intetcede to enS\lre th.lt the detainee •s moved from the standing position 
and that he receives any medical attention necessmy to relieve the swelling an_d allow the edema 
to dissipate. For these reasons, we conclude that the authorized use of extended sleep 

._;-M'noted above,rwe aro not concluding .. additional use �sleep dqu:ivad�n. subject to dose and 
careful medical supervision, would violate lbc 5'8lUle, but at tha presont time we express no opinion on whether 
additional sleep deprivation would be consistent with sccdons 23�0-2340A . 

. 44 Although sleep deprivation is not itself physically painful. we understand that some studies haw: noted 
lllal extended total sleep deprivation may have the elfect of reducing tolerance to some :fanns of pain in some 
subjects. See, e.g., B. Kundemumn, et al. Sleep Deprivation Aff�ts Thmnal Paln Thnsho/ds but not 
Somatoaensory '11tremoltls in Healthy Yolrmteen, 66 Psychosomatic Med. 93 2 (2004) (finding a significant 
decrease in heat pain thresholds and 'rome decrease in cold pain lbrcsholda after one night without sleep}; S .. Hakki 
Onen, et al, The Effects o/Tata/ Sleep Dtprwatian, Selet:Jive Sleep Jnte,.,.,,ption and Sleep Recovery on Pain 
Tolerance Thresholds in Healtlry &bjects, 10 J. Sleep Research 35, 41  (2001) (finding a statistically significant drop 
of S-9°/. in toleraQCe thresholds tor mechanical or pessure pain after 40 hours);./d, at 3.5-36 (discussing other 
studies). We will discuss the potential interactions between sleep deprivation and other interrogation teehniques in 
lhe separate memorandum, to which we referred In footnote 6, addressing whether the combined use of certain . 
techniques is c.onSistcnt with the legal rcquimncDtS of scc:tions 2340·2340A. 

-(iJ)(1T _________ _________________ ____ __ TeP � f.t19PSNJ 
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deprivation by adequately trained interrogators would not be expected to cause and could not 
reasonably be considered specifically intended to ca�se severe physical pain. 

In addition, OMS personnel have informed us that the shackling of debdnees is not 
designed to and does not result in significant physical pain. A detainee subject to sleep 
deprivation·would not be allowed.to hang by bis wrists, and we understand that no detainee 
subjected to sleep deprivation to date has been allowed to bang by his wrists or has otherwise 
suffered injury.45 Ifn!=Cessary, we understand that medical personnel will intercede to prevent 
any such injury and would require either that interr�gators use a different method to keep the 
detainee, awake (such as through the use of sitting or horizontal positions), or that the use of the 
technique be stopped altogether. When the sitting pGsition is used, the detainee is seated on a 
small stool to which he is shackled; the stool supports his weight but is too small to let the 
detainee balance himself and &II asleep. We also specifically understand that the use of 
shackling with horizontal sleep deprivation, which has only been used rarely, is done in such a 
way as to ensure that there is no additional stress on the detainee' s arm or leg joints that might 
force the limbs beyond natural extension or create tension on any joint. Thus, shackling cannot 
be expected to resuh in severe physical.pain, and we conclude that its authorized use by 
adequately trained interrogators could not reasonably be considered specifically intended to do 
so. Finally, we believe that the use of a diaper cannot be expected to-:-and could not reasonably 
be coJ:1Sidered intended to-result in any physical pain, let alone severe physical pain. 

Although it is a more substantial question, particularly given the imprecision in the 
statutory stan4ard and the lack of guidance ftom the courts, we also conclude that extended sleep 
deprivation, subject to the limitations and <:0nditioos described herein, would not be expected to 
cause "severe physical suffering." .We understand that some individuals who undergo extended 
sleep deprivation would likely at some point experience physical discomfort and distress. We 
assume that some individuals would event\lally �1 weak physically and may experience other 
unpleasant phy�caJ sensations from prolonged fatigue, including such symptoms as impairment 
to coordinated body movement, difficulty with speech, nausea, and blurred vision. See Why We 
Sleep at 30. In addition. we understand that extended sleep deprivation will often cause a small 
drop in body temperature, see id at 3 1, and we assume that such a drop in body temperature may 
also be associated with unpleasant physical sensations. We also assume that any physical 
discomfort that might be associated with sleep deprivation would likely increase, at least to a 
po�nger the subject goes without s.lecp. Thus. on these a&sy.IPptions, it may be the GBSe 
that at som� point, for some individuals, the degree of physical distress experienced in sleep 
deprivation might be substantial. 46 . · 

On the other hand, we. understand· ftom OMS, and :from the literature we have reviewed 
on the physiOlogy of sleep, that many individuals may tolerate extended sleep deprivation well 

'
(�)(3) CIAAct 

0 
'1:b1s includes a total of more than 25 dptalnees subjected 10 at least some period of sleep deprivation. 

See Janu01'.}I �c:JPox at l•J. 
"' The possibility noted abow lhat sleep deplivation might hcigbten susciCplibiJity to pain, su supra no1e 

44, magnifies this corwem. · · 
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and with little apparent distress, and that this has been the CIA's experience. 41 Furthermore, the 
principal physical problem associated with standing is edema,. and in any instance of significant 
edema, the interrogation team will remove the detainee fi'om the standing position and will seek 
medical assistance. The shackling is used only as a passive means of keeping the detainee awake 
and, in both the tightness of the shackles and the· positioning of the hands, is not intended to 
ca..ise pain. A detainee, for. example, will not be allowed to hang by bis wrists. Shaclding in the 
sitting position involves a stool that is adequate to support the detainee's weight. In the rare 
instances when horizontal sleep deprivation may be used, a thick towel or blanket is placed under 
the detainee to protect against reduction of body temperature from contact with the floor, and the 
manacles and shackles are anchored so as not to eause pain or create tension on any joint. If the 
detainee is nude and is using an adult diaper, the diaper is checked· regularly to prevent skin 
irritation. The conditions of sleep deprivation are thus aimed at preventing severe physical 
su:trering. Because sleep deprivation does not involve p1\ysical pain and woul� not be expected 
to cause extreme physical distress to the detainee, the extended duration of sleep deprivation. 
within the 1 80-hour limit imposed by the CIA, is not a sufficient factor alone to constitute severe 
physical suffering within the meaning of seetions 2340-2340A. We therefore believe that the use 
oftl\is technique, under the specified limits and· conditions. is not uextreme and outrageous" and 
does not reach the high bar set by Congress for a violation of sections 2340-2340A. See Price v. 
Socialist People 's Li'byan Arab Jamahiriya, 294 F.Jd at 92 (to be torture under the TVP A, 
conduct must be "extreme and outrageous .. ); cf. Mehinovic v. Vuckovic, 198 F. Supp. id at 1332� 
40, 1 345-46 (standard met under the TVP A by a course of conduct that included severe beatings 
to the genitals, head, and other parts of the body with metal pipes and various other items; 
removal of teeth with pliers; kicking in the face and ribs; breaking of bones and ribs and 
dislocation of fingen; c\itting a figure into the victim's forehead; hanging the victim and beating 
him; extreme limitations of food �d water; and subjection to games of"Russian roulette"). 

Nevertheless, because extended sleep deprivation could in some cases result in 
substantial physical distress, the safeguards adopted by �he CIA, ineluding ongoing medical 
monitoring and intervention by the team if needed, are important to ensure that the CIA's use of 
extended sleep deprivation will not run afoul of the statute. Different individ�aJ detainees may 
react physically to sleep deprivation in different \YAYS. We assume, therefore, that the team will 

: separately monitor each individual detainee who is undergoing sleep deprivation, and that the 
application of this technique will be sensitive to the individualized physical condition and 
reaceiua at;:eaGh detainee. Moreover. we einphasim.our understandjng that O� will intervene 
to alter or stop· the course. of sleep ·deprivation for a detainee if OMS concludes in its medical 
judgment.that the detainee is or may be experiencing extreme physical distress.�• The team, we 

41 Indeed, although � may seem surprising to tllasC not fllmiliar with lhc extensive medical literablR 
relating to sleep deprivation, based on that literature and its experience with lhe Cl!chnique, in irs guidelines, OMS 
lists sleep deprivation as less intense than water dousing, stress positions. wall.in& cramped confinement, and the 
waterboald. See OMS Guidelines at 8. 

41 .  For example. any physical pain or sullering llS&OCiated with standing or with shackles might become 
m� intense with an cxtcndcd use of the leclmiquc on a particular detainee whose co�tion and strength do not 
pennlt him to toJ�te ii, and we undmtand dial pcnonncl nionitorin& tho detainee will take this P,Ossibility into 
account and, if necesaaiy, will ensure that the detainee is placed into a sitting or horizontal �lion or will dinct 
that the sleep deprivatio!' be discontinued altogether. Se� OMS Guidelines at 14-16. 

_ _ __ _ _ _ _ _ _ _ _ _ _ _ _ _ __ _ _ _ _ _ _ _  · _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ !f8P.&8Wj rJi%ivFORN 
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understand. will intervene not only if the sleep deprfyation "itself may be having such effects. but 
also if the shackling or Other conditions attendant to the technique appear to be causing severe 
physical suffering. With these precautions "in place. and based on the assumpti0n that they will 
be followed, we conclude that the authorized use of extended sleep deprivation by adequately 

· trained interrogators would not be expected to and could not reasonably be coniidered 
specifically intended to cause severe physical suff'erins in violation of 18 U.S.C. §§ 2340...2340A. 

Finally. we also conclude that extended sleep deprivation cannot be expected to cause 
"severe mental pain or sutreriug" as defined in sections 2340-2340A, and that its authorized use 
by adequately trained interrogators could not reasonably be considered specifically intended to 
do �· First. we do not believe that. use.of the sleep deprivation technique, subject to the 
conditions in place. would involve one of the predicate acts necessary for "severe mental pain or 
suffering" under the statute. There woul" be no inf\iction or threatened infliction of severe 
physical pain or suft'erin& within the meaDing of the statute. and there would be no threat of 
imminent death. It may be questioned whetber sleep deprivation could be characterized u a 
"procedureO calculated to disrupt profoundly the senses or the personality" within �e meaning 
of section 2340(2)(B), since we understand from OMS and from the scientific literature that 
extended sleep deprivation might induce hallucinations in some cases. Physicians from OMS 
have informed us. however. that they are of the view that, in .general. no "profound., disruption 
would result ftom the -length of sleep deprivation contemplated by the CIA. and again the 

· 

scientifio literature we have reviewed appears to support this conclusion. More0ver. we 
understand that any team member would direct that the technique be immediately discontinued if. 
there were any sign that the detainee is experiencing hallucinations. Thus, it appears that the 
authorized use of sleep deprivation by the CIA would not be expected to result in· a profound 
disruption of the senses, and if it did. it would be discontinued. Even assuming, however, that 
the extended use of sleep deprivation may result in hallucinations that could tairly be 
characterized as a "profound'' disruption oftbe subject's senses. we do not believe it tenable to 
conclude that in such cir�mstances the use of sleep deprivation could be said to be "calculated" 
to cause such profound disruption to the senses. as required by the statute. The term "calcuJated" 
denotes something that is -planned or thought out bef'Q�ehand: ''Calculate," as used in the statute. 

· is defined to mean .''to plan the nature of beforehand: think out"; "to design, prepare, or adapt by 
forethought or careful plan: fit or prepare by appropriate means." Webster ·s. Third New 
International Dictionary at 3 1  S (defining "calculate"-"used chiefly [as it js jn section 
2340(2)(B)J as [a] past part[iciple] with complementary infinitive <calculated to succeed>"). 
Here, it is evident that the potential for any hallucinations on the part of a detainee undergoing 
sleep deprivation is not something that would be a "calculated" result of the use of this 
t�1"fticularly·given that the team would intervene immediately to stop the technique if 
there were signs the subject was experiencing hallucinations. 

Second, even if we were to assume, out of an abundance of caution. that extended sleep 
deprivation could be said to be a "procedureU calculated to disrupt profoundly the senses or the 
personality'� of the subject within the meaning of seetion 2340(2)(B). we do not believe that this 
technique would be expected to-or that its authorized use by adequately trained interrogatOrs 
could reasonably be considered specifically intended to-cause .. prolonged mental harm" as 
required by the statute, beciuse, as we understand it, any hallucinatory eft'ects of sleep 
deprivation would dissipate rapidly. OMS has infonned us. based on the scientific literabJ!e and 
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on its own experience with detainees who have been sleep deprived. that any such hallucinatory 
effects would not be prolonged. We understand ftom OMS that Why We Sleep provides an 
accurate summary of the scientific literature on this point. As discussed there, the longest 
documented period of time for which any human has gone without sleep is 264 hours. See id at 
29-34. The longest study with more than one subject involved 205 hours of sleep deprivation. 
See id at 37-42. We understand that these and other �tudies co.nstituting a significant body of 
scientific literature indicate that sleep deprivation temporarily affects the functioning of the brain 
but does not otherwise have significant physiological effects. See id at 100. Sleep deprivation' s  
effects on the brain are generally not severe but can include impaired. cognit�ve performance and 
visual hallucinations; however, these eft'ects dissipate rapidly, often with as little as one night•s 
sleep. See id at 3 1-32, 34-37, 40, 47-53. Thus, we conclude, any temporary hallucinations that 
might result from extended sleep deprivation could not reasonably be considered "prolonged 
mental harm1' for purposes of sections 2340-2340A. 49 

In light of these observations. although in its extended uses it may present a substantial 
question under sections 2340-23.40A. we conclude that the authorized use of sleep deprivation by 
adequately trained interrogators, subject to the limitations and monitoring in place, c;ould not 
reasonably be considered specifically intended to cause severe mental pain or suffering. Finally, 
the use ofa diaper for sanitary purposes on an individual subjected to sleep deprivation, while 
potentially humiliating, could not be considered specificaJly intended to inflict severe mental 
pain or sufferiJig within the meaning of the statute, because there would be no statutory predicate 
act and no reason to expeet "prolonged mental harm" to result.50 

451 Widiout detennining the mininmm time for mental harm to be considaed "prolonged," we do not 
believe that "prolonged mental hann" would occur during the sleep deprlvatton itself. As noted. OMS would order 
that the technique ·be discontinued if hallucination& occurred. Moreover, £Ven if OMS personnel were not aware of 
any such hallucinations, whatever time would remain between the onset of such hallucinations, which presumably 
would be well into the period of sleep deprivation, and the 180-bour maximum for sleep deprivation would not 
constitute "prolonged" mental bann widlln die meaning of the statute. Nevertheless. we note that this aspect of the 
lcc:hnique calls for great ca,re in monitoring by OMS personnel, including psychologisfS. especJally as the length of 
the period of sleep deprjvation increases. · 

'°. We note that the court of appeals in Hilao v. Estate of Marcw, 103 F.3d 789 (9th Cir. 1996), stated that 
a variety of techniques rs.ken topthcr, one of which wlis sleep deprivation, amounted to fortln. The cowr. 
however. did not specifically discuss sleep deprivation apart from the ocher conduct at isSue, and it did not conclude 
that sleep deprivation alane amounted to torture. In Ireland v. United KJngdom, the European Court· of Human· 
Rights concluded by a vote of 13-4 that sleep depriwdon. even in conjunction with a nwnber of other techniques, 
did Dalltlillliiii tO torture w'1ler the European Chaltd?' The duration of the sleep del>rivation at issue was not clear, 
ass separate opinion of Judge Fi1zmauiice at 1 19, but may have been 96-120 hours, see majority opinion at 1 104. 
Finally, wci note that the Committee Against Torture or the Offic;e of the HJgh Commissioner for. Human Rights, In 
Concluding ObseT11alion8 of tire Committu .4gain81 Torture: lS1'08l, U.N. Doc. A/52144, at '!  257 (May 9, 1997), 
concluded that a:variety ofpraclices taken together, includina "sleep deprivation for prolonged periods," uconstitute 
tortme as defined in article I of the [CAT).� See also United Nations Geneml �bly, Reptirl o/ lhl Committee 
.4gbl1Ut TOl'hln, U.N. Doc. A/52144 at ,  S6 (Sept 10, 1997) f'sleep deprivation � on lillSJICClS • • •  may .in 

. ;some cases constitute torture;. The Committee provided no details on lhc length of the sleep depriyalion or how it 
was implemented and no analysis to support its conclusion. 1bese prmenrs provide little or no help&! guidance 
in om review of the CIA 's use of sleep deprivation under sectioJls 2340-2340A While we do not rely on this fact in 
interpming &ecdons 2340·2340A, we note that we me aware of no decision of any foreign coun or international 
m'buuaJ finding lhat the techniques analyzed here. if subject to the limitations and conditions set out, would amount 
to torture. 
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1 3. Waterboard. We previously concluded that the use of the waterboard did not 
constitute torture under sections 2340·2340A. See Interrogation Memorandum at 1 1 ,  1 5. We 
must reexamine the issue, however, because the technique, as it would be used, could involve 
more applications in longer sessions (and possibly using different m�thods) than we earlier 
considered. �1 · , 

· 

We understand that in the escalating regimen of interrogation techniques, the waterboard 
is considered to be the most serious, requires a separate approval that may be sought only after 
other techniques have not worked (or are considered unlikely to work in the time available), and 
in fact has been-and is expected to be-used on very few detainees. We accept the assessment 
of OMS that the waterboard "is by far the most traumatic of the enhanced interrogation 
techniques."  OMS Guidelines at 1 5 . This technique could subject a detainee to a high degree of 
distress . A detainee to whom the technique is applied will experience the physiological 
sensation of drowning, which likely will lead to· panic. We understand that even a detainee who 
knows he is not going to drown is likely to have this response. Indeed, we are informed that 
even individuals very familiar with the technique experience this sensation when subjected to the 
waterboard. 

Nevertheless, although this technique presents the most substantial question under the 
statute, we conc lude for the reasons discussed below that the authorized use of the waterboard by 
adequately trained interrogators, subject to the limitations and conditions adopted by the CIA and 
in the absence of any medical contraindications, would not violate sections 2340-2340A. (We 
understand that a .medical contraindication may have-precluded the use of this particular 
technique on Janat Gui.) In reaching this conclusion, we do not in any way minimize the 

H The JG Report noted that in some cases lhe waterboard was used with far greater frequency than initially 
indicate.d, see JG Report at S, 44, %, 103-04, and a1so !hat it was used in a different manner. See id. at J7 ("[T]he 
watcrboard technique , , . was diffelcnt from !he technique described in the DoJ opinion and used in the SERE 
training. The difference was in. the manner in which Ille detaince's breathing was obstructed. At the SERE school 
and �.I>&} opinion, the.jllbject's airflow is disrupted by the firm application of a damp cloth over the air 
passages; the interrogi,itor applies a small amount of water to Ilic cloth in a comroliiid manner. By contrast, lhe 
Agency interrogator- . . . applied large volumes of water to a cloth lhat covered the detainee' s moulh and nose. One 
of the psychologists/interrogators acknowledged that lhe Agency's i.ise ofthe technique is different from 1hat used in 
SERE tmining because it is 'for real' and is more poignant and convincing.''); see also id. at 14 n. 14. The Inspector 
General further reported that "OMS contends that the expertise of the SERE psychologist/interrogators on the 
watertoard was probably misrepresented al the time, as the SERE waterl>oard experience is so different from the 
subsequent· Agency usage as to make it abnost inelevant Consequently, according to OMS, there was no a priori 
reasQn to believe that applying the waterboani with the frequency and intensity with which it was used by the 
psychologist/interrogators was either efficacious or medically safe." Id al 21 rt26. We have carefully considered 
the /G Report and di�ussed it wilh OMS persoMcl. A3 noted, OMS input has resulted in,a num�r of changes in 
the application of the watetboard, including limits on the frequency and cwnulative use of the technique. Moreover, 
OMS personnel an: carefully instructed in monitoring this technique and are personally present whenever il is used. 

1 See OMS Guidelines at 17·20. fudeed, although ph)'Sician assiswus can be pteSCnt when other enhanced techniques 
· are applied, "use of the waterboard requires the presence of 11 physician." Id. at 9 n.2. 
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experience. The panic associated with the feeling of drowning could undoubtedly be significant. 
There may be few more frighteQing experiences than feeling that one is unable to breathe. 17 

However frightening the ·experience may be, OMS persoMel have informed us that the 
waterboard technique is not physically painful. This conclusion, as we understand the facts, 
accords with the experience in SERE training, where the waterboard has been admini stered to 
several thousand members of the United States Anned Forces.�J To be sure, in SERE training, 
the technique is confined to at most two applications (and usually only one) of no more than 40 
seconds each. Here, there may be two sessions, of up to two hours each, during a 24-hour 
period, and each session may include multiple applications, of which six m�y last 10 seconds or 
longer (but none more than 40 seconds), fur a total time of application. of as much as 12 minµtes 
in a 24-

.
hour perio� . ��hermore, the waterboard jay be usjd on up to five days d��}-��-���}_Q�--------

day penod for which It 1s approved. See August 19 · better-at-t;.-z.--Afyo\i"t1ave (b)(3) CIMct 
informed us, the CIA has previously used the waterboard repeatedly on two detainees, and, as far . 
as can be determined, these .detainees did not exp�rience physical pain or, in the professional 
judgment of doctors, is there any medical reason to believe they would have done so. Therefore, 
we conclude that the authorized use of the waterboard by adequately trained interrogators could 
not reasonably be considered specifically jntended to cause. "severe physical pain ." 

We also conclude that the use of the waterboard, under the strict limits and conditions 
imposed, would not be expected �o cause "severe physical suffering" under the statute. As noted 
above, the difficulty of specifying a category of physical suffering apart from both physical pain 
and mental pain or suffering, along with the requirement that any such suffering be "severe," 
calls for an interpretation under which "severe physical . suffering" is reserved for physical 
distress that is severe considering both its intensity and duration. To the extent that in some 
applications the use· of the waterboard could cause choking or similar physical-as opposed to 
mental-sensations, those physical sensations might well have an intensity approaching the 
degree contemplated by the statute. However, we understand that any such physical-as 
opposed to mental-sensations caused by the use of the waterboard end when the application 

52 As noted abov�. in most uses of the te(;bnique, the individual is in fac:t able to breathe, though his 
breathing is restricted. Because in �me uses breathing would not be possible, for pllfl)Oses of our analysis we 
assume that the detainee is nnable to breathe during applicatiops .of waler. 

�l-We.1U1derstand,that the waierboard is cummUy used only i.n Navy SERE training. As noted in the JG 
Report, "[a]c:oording lo individuals with authorilative knowledge of the SERE program, . . .  [e]xcept for Navy SERE 
training, use of the waterboard was disconlimied because of its dramatic effect on the srudcnts who were subjects." 
JG Report at 14 n. 14. We nndenitand·that use of the waterboard was discontinued by the other services not because 
of any concerns about possible physical or mental harm, but because students were not successful at resisting lhe 
technique ·and, as such, it was not considered to be a useful training tec:bniquc. We note that OMS has concluded 
tha1 "(w]hile SERE trainers believe that trainees arc unable 10 maintain psychological resistance 10 the waterboard, 
our experience was otherwise. Some subjects unquestionably can withstand a large number of applications. with no 
imm�iately discernible cumulative impact beyond their strong aversion to the experience." OMS Guidelines at J 7. 
We are aware that at a recent Senate Judiciary Committee' hearing, Douglas Johnson, Executive Director of the 
Center ror Victims of Torture, testified that some U.S. miliwy persoMel who have undergone waterboard training 
have apparently stated "that it's taken them J 5 years of theiapy to get over it." You have infonned us Iha� ill 20()2, 
lhe CJ A made inquiries co Department of Defense personnel involved in SERE training and that th e  Department of 

Defense was not aware 1>f ariy infonnation that would substantiate such statempnts, nor is I.he CIA awaJc of any such 
information. 

!OP SECI<Eil raer�4 
�--� (b)(1) 

----------------- (b)(3) NatSecAct 
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ends. Given the time limits imposed, and the fact that any physical distress (as opposed to 
possible mental suffering, which is diseussed below) would occur only during th.e actual 
application of water, the physical distress caused by the waterboard would not be expected to 
have the duration required to amount to severe physical suffering:54 Applications are strictly 
limited to at most 40 seconds, and a total of at most '12 minutes in any .24-hour period, and use of 
the technique is limited to at most five days during the 30-day period we consider, 

Consequently, under the,se conditions, use ofthe waterboard cannot be expected lo cause "severe 
physical suffering" within the meaning of the statute, and we conclude that its authorized use by 
adequately trained interrogators could not reasonably be considered specifically intended to 
cause "severe physical suffering. nss Again, however, we caution that great care should be, used 
in adhering to the limitations imposed and in monitoring any detainee subjected to it to prevent 
the detainee from experiencing severe physical suffering. 

The most substantial question raised by the waterboard relates to the statutory definition 
of"severe mental pain or suffering." The sensation of drowning that we understand 
accompanies the use of the waterboard arguably could qualify as a "threat of imminent death" 
within the meaning of section 2340(2)(C) and thus might constitute a predicate act for "severe 
mental pain or suffering" under the statute.56 Although the waterboard is used with �afeguards 
that make actual harm quite unlikely, the detainee may not know about these safeguards, and 
even if he does learn of them, the technique is still likely to create panic in the form of an acute 
instinctual fear adsing from the physiological sensation of drowning. 

Nevertheless, the statutory definition of"severe mentaJ pain or suffering" also requires 
that the predicate act produce "prolonged mental harm." 1 8  U.S.C. § 2340(2). As we 
understand from OMS personnel familiar with the history of the waterboard technique, as used 
both in SERE training (though in a substantially different manner) and in the previous CIA . 
interrogations, there is no medical basis to believe that the technique would produce any mental 
effect beyond the distress that directly accompanies its use and the prospect that it will be used 
again. We underst.and from the CIA that to date none of the thousands of persons who have 
undergone the more limited use of the technique in SERE training has suffered prolonged mental 
harm as a result. The CIA' s use of the technique could far e11.ceed .the one or two applications to 
which SERE training is limited, and the participant in SERE training presuma.bly understands 
that the technique is part of a training program that is not intended to hurt him and will end at 
som•e�a,ble time . .. But the physicians a�d psycti_ologists at the CIA familiar with the fat:t s  

j-4 We emphasize that physical suffering diffurs from physical pain in thi s  respect. Physical pain may be 
"severe" even if lasting only seconds; whereas. by contrast, physical dislress may amoWlt to "severe physical 
suffering" 'only if ii is severe both in intensity and dwation. 

5� As �th sleep deprivation, the particular condition of the �vidual detainee must be monitored so that, 
.... ith extended or repeated use of the technique, the detainee 's experience does not dcpan from these e.x.pectations . .  

5� It is unclear whether a detainee being subjected to the waterboard in fact experiences it as a "threat of 
i11UTiinent death." We widerstand that the CIA may infonn a detainee on whom this tedmiquc is used that he would 
not be allowed to drown. Moreover, .after multiple applications of the watert>oard, it may become apparent 10 the 
dclaince thar, however frightening the experience may be, it will noL result in death. Nevertheless, for pwposes of 
our analysis, we will asswne that the physiological sensation of drowning associated with the use of the watert>oartl 
may constitute a "threat of imminent death" within lhe meaning of sections 2340-2340A, 
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. have informed us that in the case of the two detainees who have been subjected to more 
extensive use of the waterboard technique,. no evidence of prolonged mental harm has appeared 
in the period since the use of the waterboard on those detainees, a period which now spans at 
least 25 months for each of these detainees. Moreover, in their professional judgment based on 
this experience and the admittedly different SERE experience, OMS officials inform us that they 
would not expect the waterboard to cause such har.m. Nor do we believe that the distress 

. accompanying use of the technique on five days in a 30-day period, in itsel� could be the 
"prolonged mental harm" to which the statute refers. The technique may be designed to create 
fear at the time it is used on the detainee, so that the detainee will cooperate to avoid future 
sessions. 'furthermore, we acknowledge that the term "prolonged" is imprecise. Nonetheless, 
without in any way minimizing the distress caused by this technique; we believe that the panic 
brought on by the waterboard during the very limited time it is actually administered, combined 
with any residuaf fear that may be experienced over a somewhat longer period, could not be said 
to amount to the "prolonged mental harm" that the statute covers.s' .for these reasons, we 

conclude that the authorized use of the waterboard by adequately trained interrogators could not 
reasonably be considered specifically intended to cause "prolonged mental harm." Again, 
however, we caution that the use of this technique calls·for the most careful adherence to the 

· limitations and safeguards imposed, including constant monitoring by both medical and 
psychqlogical personnel of any detainee who is subjected to the waterboard. 

Si ln Hilao v. Estate of Marcos, the Ninth Circuit stated that a <:oursc of conduct involving a number of 
techniques, one of which has similarities lo the waterboard, constituted tomue. The court described the course of 
conduct as follows: 

· 

He was then interrogated by members of the military, who blindfolded and severely beat him 
while he was handcuffed and fenered; they also threatened him with death. When this round of 
interrogation ended, he was denied sleep and repeatedly threatened with death. In the next round 
of in1enogation, all of his limbs were shackled to a cot and a towel was plated over his nose and 
mouth; his interrogators then poured water down his nostrils so that he fell as though he were 
drowning. This lasted for approximately six hours, dwing which time intctrogators threatened 
(him I with electric �oclt and death. At the end of this water torture, [he] was left shackled to the 
cot for the following three days, during which lime he was repeatedly inierrogatcd. He was then 
imprisoned for seven montm in a suffo<:atlngly bot and unlit cell, measuring 2.5 meters square; 
during this time he was shackled to his cot. at fim by all his limbs and later by one hand and one 
foot, for all but the briefest periods (in which he was allowed to eat or use the toilet). The 

�O'Cuffs were oftl!n so tight that the slightest movement . . .  made them·cut into his nesh. During 
this period, he felt ·extreme pain, almost undescribable, the boredom· and •the feeling that tons of 
lead . . .  were falling on [his) brain. (He) was never told how long the treatment inflicted upon 
him would la5t. After his seven months shac.kled to his cot, [he} spent more than eight ·years in 
detention, approximately five of them in solitary confinement and the rest in near-solitary 

· confinement. 

I03 F.Jd at 790-91 .  The court then concluded, "it seems clear that all of lhe abu.ses to which (a plaintiff] testified­
including tln:: eight years during which he was held ht solitary or near-solitary confinement--constituted a single 
coorse of conduct of torture .. " Id. at 795. In addition to the obvious differences between the technique in Hilao and 
the CIA 's use of the waterboard subject to the careful limits described above (among ocher things, in Hilao the 
session lasted six hours and followed explicit threalS of death and severe physical beatings), the court reached no 
conclusion that the technique by itself constiruted torture. However, the fact that a federal appellate coun would 
even colloquially describe a technique that may share some of the characteristics of the watelboard as "water 
torture'� c0wtscls continued care and careful monitoring in the use of this technique. 
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Even if the occurrence of one of the predicate acts could, depending on the circumstances 
of a particular case, give rise to an inference of intent to cause "prolonged mental harm," no such 
circumstances exist here. On the contrary, experience with the use of the waterboard indicates 
that prolonged mental harm would not be expected to occur, and CIA �s use of the technique is 
subject to a variety of safeguards, diS(:ussed above, desig�ed to ensure that prolonged mental 
harm does not result . Therefore. the circumstances here would negate any potential inference of 
specific intent to cause such harm. 

· 

Assuming adherence to the strict limitations discussed. herein, including the careful 
medical monitoring and avallable intervention by the team as necessary, we conclude that 
although the ques1ion is substantial and difficult, the authorized use of the waterboard by 
adequately trained interrogators and other team members could not reasonably be considered 
specifically intended to cause severe physical or mental pain or suffering and thus would not 
violate sections 2340-2340A.3ir 

• • 

In sum, based on the information you have provided and the limitations, procedures, and 
safeguards that would be in place, we conclude that-although extended sleep deprivation and 
use of the waterboard present more substantial questions in certain respects under the statute and 
the use of the waterboard raises the most substantial issue-none of these specific techniques, 
considered individually, would violate the prohibition in sections 2340-2340A. The universal 
rejection of torture and the President' s  unequivocal directive that the United States not engage in 
torture warrant great care in analyzing whether particular interrogation techniques are consistent 
with the requirements of sections 2340-2340A, and we have attempted to employ such care 
throughou• our analysis. We emphasize that these are issues about which reasonable persons 
may disagree:. Our task has been made more difficult by the imprecision of the statute and the 
relative absence of judicial gu idance, but we have applied our bestr�ading of the law to the 
specific facts that you have provided . As is apparent, our conclusion is based on the assumption 
that close observation, including medical and psychological monitoring of the detainees, will 
continue during the period when these techniques are used; that the personnel present are 
authorized to, and will, stop the use of a technique at any time if they believe it is being used 
improperly or threatens a detainee's safety or that a detainee may be at risk of suffering severe 
phyU.�er:ital pail'.\;. Or suffering; that th". medical and psycholog�cal personnel are 
continually 'assessing the available literature -and ongoing experience with detainees, and that, as 
they have done to date, they will make adjµstments to techniques to ensure that they do not cause 
severe physical or mental pain or suffering to the detainees; and that all interrogators and other 
team members understand the proper use of the techniques, that the techniques are not designed 

38 As noted, medicaJ personnel are instructed to e11ercise speclaJ care in monitoring and reporting on use of 
the waterooard. See OMS Guidelines at 20 ("NOTE: In order lo best infonn future medical judgments and 
recommendations, it is important that every application of the waterboard be thoroughly documented: how long each 
application (and the entire·procedure) lasted, how much water was used in the process (ruliz�g that much splashes 
ofl), how exactly the wate.r was applied, if a seal was achieved, if the naso- or oropharynx was filled, what sort of 
volwne was expellcd,.how long was Ille b!Qk between applications, and how the subject looked bc:t ween. each 
treatment.") (emphasis omitted). · 

"(ti)"(ly---------- ------- --------- -----�------(b )(3) NatSecAct --lt» SECREt1 �·6PeJttq 
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or intended to cause severe physic.al or m".ntal pain or suffering, and that they must cooperate 
with OMS personnel in the exercise of their important duties. 

Please let us know if we may be of further assistance. 

-- �--� .. . 

Steven G: Bradbury 
Principal Deputy As.sistant Attorney General 

' 

'{Q)( 1 ) 
·. 

· (b )(;3) NatSecAct 
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