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) The court “concluded that in certain circumstances
{interrogators] could assert a necessity defense, CAT, however,
expressly provides that ‘njo exceptional circumstance
whatsoever, , . . or any other public emergency may be invoked
as a justification of torture.” CAT art. 2(2). Had the court been
of the view that the . . . methods constituted torture, the Court
could not permit this affirmative defense under CAT.
Accordingly, the court's decision is best read as concluding
that these methods amounted to cruel and inhuman treatment,
but not torture.”

Id. at 30-31.

An examination of the court’s opinion in PCATI v. Israel led us to conclude
that the Bybee Memo's agsertions were mizleading and not supported by the text
of the opinion. The court’s opinion was limited to three questions; (1) whether
[srael's General Security Service (GSS) was authorized to conduct interrogations,
(2) if so, whether the G88 could use “physical means” of interrogation, including
the five specific techniques; and (3) whether the statutory necessity defense of the
Isracli Penal Law could be used to justify advance approval of prohibited
interrogation techniques. PCATI v, Israelat § 17,

After determining that the G3S was authorized to interrogate prisoners, the
court considered the methods that could be used to interrogate terrorist suspects.
The court stated that, although the “law of interrogation” was “intrinsically linked
to the circumastances of each case,” two general principles were worth noting, Id,
at 1 23,

The first principle was that “g reasonable investigation is necessarily one

free of torture, free of cruel, inhuman treatment of the subject and free of any

degrading handling whatsoever.” Id. The court added that Israeli case law
prohibits “the use of brutal or inhuman means,” and values human dignity,
including “the dignity of the suspect being interrogated.” Id. (citations and
internal quotation marks omitted). The court noted that its conclusion was
consistent with international treaties that “prohibit the use of torture, ‘cruel,
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(B)(1). (b))

(b)(1), (b)(3)

inhuman treatment’ and ‘degrading treatment’.” Id.'*? Accordingly, “violence
directed ata suspect’s body or spirit does not constitute a reasonable investigation
practice.” Id. The court cited as a second principle, that some discomfort, falling
short of violence, is an inevitable consequence of interrogation. Id.

After stating these general principles, the court considered the legality of
each of the five techniques. In describing the G8S’s use of the interrogation
methods, the court observed that some of the techniques caused “pain,” “serious
pain,” “real pain,” or “particular pain and suffering”; that they were “harmful” or
“harmed the suspect’s body”; that they “impinge[d] upon the suspect’s dignity” or
“degraded” the suspect; or that they harmed the suspect’s “health and potentially
his dignity.” Id. at 11 24-30. However, the court did not attempt to categorize any
of the techiiiques as “torture” or “cruel, inhuman and degrading” treatment and
did not define those terms or refer to other sources’ definitions. The court simply
concluded in each instance that the practice was “prohibited,” “unacceptable,” or
“not to be deemed as included within the general power to conduct
interrogations.” Id.

Turning to the final issue, the court noted that, although the question of
whether the necessity defense could be asserted by an interrogator accused of
using improper techniques was open to debate, the court was “prepared to accept
that in the appropriate circumstances, G88 investigators may avail themselves of
the necessity defence, if criminally indicted.” Id. at 49 34, 35. The court made it
clear, however, that this was not the question that was under consideration. Id.
at § 35. At issue was whether Israel’s statutory necessity defense could be
invoked to justify advance authorization of otherwise prohibited interrogation
techniques in emergency situations. Id, The court concluded that the statute
could not be so used. fd. at T 37.

The Bybee Memo’s assertion that the court’s opinion in PCATI v. Israel is
“best read” as saying that EITs do not constitute torture was not based on the
language of the opinion. The [sraeli court did not consider whether the techniques
constituted torture or cruel, inhuman and degrading treatment, There was
therefore no basis for the Bybee Memo’s statement that “the court carefully

19 The court added: “These prohibitions are ®bsolute.’ There are no exceptions to them and

there is no room for balancing.” Ja,
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avoided describing any of these acts as having the severity of pain or suffering
indicative of torture” or that the court’s “descriptions of and conclusions about
each method indicate that the court viewed them as merely cruel, inhuman or
degrading but not of the sufficient severity to reach the threshold of torture.”
Bybee Memo at 30. '

One of Yoo’s comments on an early draft of the Bybee Memo indicates that
the authors knew the Israeli court’s opinion did not provide direct support for
their position. In his comments, Yoo wrote to QAR “[i]sn’t there some language
in the opinion that we can characterize as showing that the court did not think
the conduct amounted to torture?” responded, “Unfortunately, no.”

We concluded that the Bybee Memo’s argument on this issue was not based
on the actual language and reasoning of the court’s opinion, and was intended to
advance an aggressive interpretation of the torture statute.

6. The Commandebin—cmef Power and Possaible
Defenses to Torture

The last two sections of the Bybee Memo, addressing the President’s
Commander-in-Chief power (Part V) and possible defenses to the torture statute
(Part VI), differ in one important respect from the preceding sections. Although
earlier sections interpreted the applicability of the torture statute to government
interrogators and posited that the bar was very high for violations of the torture
statute, the last two sections asserted that there were circumstances under which
acts of outright torture could not be prosecuted.

In 2004, these parts of the Bybee Memo were characterized by Department
and White House officials as “over-broad,” “irrelevant,” and “unnecessary,” and
were disavowed shortly after the memorandum was leaked to the press. Even
before the memorandum was made available to the public, OLC AAG Goldsmith
concluded that the reasoning in those sections was erroneous.'® When the Levin
Memo appeared in late 2004, it referred briefly to Parts V and VI of the Bybee

160 Goldsmith initially reviewed and withdrew the Yoo Memo, which incorporated the
arguments and reasoning of the Bybee Memo,

‘0)(1), (b)(3)

(b)(1), (b)(3)
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.. (b)(1), (b)(3)
(0)(1). (b)(3)

Mermno, noted that those sections had been superseded, and concluded that further
discussion was unnecessary. Levin Memo at 2,

Although portrayed as unnecessary and irrelevant, the sections were
essential to what Goldsmith characterized as “get-out-of-jail-free cards,” a “golden
shield” for the CIA, and an "advance pardon.” Goldsmith, The Terror Presidency,
at 96-97, 162. In addition, he commented:

In their redundent and one-sided effort to eliminate any hurdles
posed by the torture law, and in their analysis of defenses and other
ways to avoid prosecution for executive branch violation of federal
laws, the opinions could be interpreted as if they were designed to
confer imrmunity for bad acts. Its everyday job of interpreting
criminal laws gives OLC the incidental power to determine what those
laws mean and thus effectively to immunize officials from
prosecutions for wrongdoing.

Id. at 149-150. Goldsmith also expressed concern that the Yoo Memo was
“blank check” for the military to engage in interrogation techniques beyond those
specifically approved by OLC,'®!

We asked the OLC attorneys who worked on the Bybee Memo why the two
sections were added to the memorandum shortly before it was signed.
told us thatmdid not know why the sections were added, but believed it was to
give the client “the full scope of advice.” Yoo stated that he was “pretty sure” they
were added because he, Bybee, and Philbin “thought there was a missing element
to the opinion.” However, Philbin recalled that he told Yoo the sections should be
removed, and that Yoo responded, “(Tlhey want it in there." Yoo conceded,
however, that the CIA may have indirectly given him the idea to add the two
sections by asking him what would happen if an interrogator “went over the line.”
Bybee had no recollection of how the two sections came to be added, did not
remember discussing their inclusion with Yoo or Philbin, and did niot remember
reviewing a draft that did not contain them.

181 Despite these and other highly critical public and private remarks, Goldsmith’s stated in
his memorandum to Associate Deputy AG Margolis that he never believed that the analysis in the
opinions “implicated any professional misconduct.” Goldsmith June 8, 2009 Memorandum to
Margolis at 1.
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John Rizzo told us that the ClA did not ask OLC to include those sections

“and that he did not remember if he saw them before the final draft appeared.
Albérto Gonzales did not recall how the sectionis came to be added to the Bybee
Memo, but mentioned that David Addington had a general interest in the powers
of the Commander-in-Chief and may have had some input into the memorandun,

David Addington testified before the House Judiclary Committee that Yoo
met with him and Gonzales at the White House Counsel’s Office and outlined for
them the subjects he planned to address in the Bybee Memo, including the
constitutional authority of the President apart from the statute and posasible
defenses to the statute. Addington testified that he did not advocate any position
at the meeting, but that he responded to Yoo's outline by saying, “Goed, 'm glad
you're addressing these issuea,” Later in the hearing, however, Addington stated,
“In defense of Mr. Yoo, I would simply like to point out that ia what his client

asked him to do."'5?

As discussed above, the two sections were drafted after the Criminal
Divisiony told the CIA, on July 13, 2002, that it would not provide an advance
declination for the CIA's use of EITs.'®® On July 15, 2002, Yoo told KR that
he did not plan to address the Commander-in-Chief power or defenses in the
memorandum and told fffffto note in the memorandum that those issues were not
discussed because OLC-had not been asked to address them, On July 16, 2002,
Yoo and met at the White House with Gonzales, Addington, and possibly
Flanigan to discuss the memorandum. The next day, July 17, and Yoo
began working on those two new sections. Based on this sequence of events, it
appears likely that the sections were added, fotlowing a discussion among the OLC
and White House lawyers, to achieve indirectly the result desired by the client -

162 There were 1o follow up questions or further testimony regarding who asked Yoo to address
those issues, In thelr respornses to OPR, Yoo and Bybee argued that Addington was Yoa's “client,”
and because Addington testified that Yoo did *what his client asked him to do," Addington’s
testimony establishey that he personally asked Yoo to add the sections. Although thatis a possible
Interpretation, it appears to be inconsistent with Addington’s earlier testimony that it was Yoo who
announced that he would addreas the subject and that Addington sitply agreed that it was a good
idea. 1t is also intonsistent with Yoo's sworn statement to OPR.

W Sometime between July 13 and 16, at Chertoffs direction, [REEERERrafted a letter dated
July 17, 2002, from Yoo to Rizzo, stating that the Department would not provide an advance

declination, but Yoo apparently never sighed or sett the letter.
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immunity for those who engaged in the application of EITs - éfter Chertoff refused
to provide it directly.

Yoo denied to OPR that the sections providéd blanket immunity to CIA
agents who violated the torture statute, although he conceded that he may have
added the discussions in response to a question from the CIA about what would
happen if an interrogator went “over the line.” He also acknowledged that the
section had “implicatiorts for the Criminal Division, which is, you know, why I
showed it to Mike Chertoff and had him review it.” Yoo asserted, however, that
the Commander-in-Chief defense could not be invoked by a defendant unless
there was an order by the President to take the actions for which the defendant
was charged. Yoo admitted, however, that the Bybee Memo did not specily that
the use of the Commander-in-Chief defense required a presidential order. He
stated: “I'm pretty sure we would have made it clear. [ don’t know - we might
have made it clear orally.” '

Philbin told OPR that he was not aware of any evidence of intent to provide
bmmunity to CJIA officers.

a.  The President’s Commander-in-Chief Power

As discussed above, Bradbury commented that Yoo’s approach to the issue
of Commander-in-Chief powers reflected a schopl of thought that is “not a
mainstream view” and did not adequately consider counter arguments, Levin
commented that he did not, believe it was appropriate to address the question of
Commander-in-Chief powers in the abstract and that the memorandum should
have addressed ways to comply with the 'law, not cireumvent it, Goldsmith
believed that the section was overly broad and unnecessary, but also that it
contained errors and constituted en “advance pardon,”

The legal conclusion of Part V is stated conditlonally in several places (the
torture statute “rnay be” or “would be” unconstitutional under the circumstances),
butis expressed without, qualification elsewhere (the statute “must be construed”

o oAb
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not to apply; the factors discussed “preclude an application” of the statute; and

the Department “could not enforce” the statute).

The memorandum’s reasoning with regard to the Commander-in-Chief

power can be summarized as follows:

The United States is at war with al Qaeda, Bybee Memo, Part
V. A

The President’s Commander-in-Chief power glves him sole and
complete authority over the conduct of war, Id. at Part V, B,

Statutes should be interpreted to avoid constitutional
problems, and a crimina] statute cannot be interpreted in such
a way as to infringe upon the President’s Oommandcr-m&hlef
power. Id. at Part V. B,

Accordingly, OLC must conistrue the torture statute as “not
applying to interrogations undertaken pursuant to {the

President’s] Commander-in-Chief authority,” Part V. B.

In addition, the detentien and interrogation of enemy prisoners
is one of the core functions of the Commander-in~-Chief. Id. at
Part V. C.

“Any effort by Congress to regulate the interrogation of
battlefield combatants would viclate the Constitution’s sole
vesting of the Commander-in-Chief authority in the President.”
Part V., C.

Therefore, prosecution under the torture statute “would
represent an unconstitutional infringement of the President’s
authority to conduct war.,” Id, at Part V. C.; Introduction;
Conclusion.

-

e
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The argument assumed, without explanation or reference to supporting
authority, that enforcing the statutory prohibition against torture would interfere
with the interrogation of prisoners during wartime. This proposition is not stated
directly, and in fact, the word “torture” does not appear in Part V. Instead, the
discussion is framed in terms of the President’s “discretion in the interrogation of

enemy combatants,” or interrogation methods that “arguably” violate the

statute,'s*

Torture has not been decmed available or acceptable as an interrogation tool
in the Anglo-American legal tradition since well before the drafting of the United
States Constitution. See, e.g., A v. Secretary of State for the Home Department
(2005] UKHL 71 at 19 11-12 (H.L\) (discussing English common law’s rejection of
interrogation by torture and Parliament’s abolition in 1640 of royal prerogative to

interrogate by torture);!® Waldron, Torture and Positive Law at 1719-20 -

(discussing Anglo-American legal system’s “long tradition of rejecting torture and
of regarding it as alien to our jurisprudence”); Celia Rumann, Tortured History:
Finding Our Way Back to the Lost Origins of the Eighth Amendment, 31 Pepp. L.
Rev. 661, 673-79.(2004) (discussing the views of the framers of the Constitution
on interrogation by torture).

The Byhee Memo cited no authority to suggest that the drafters of the
Constitution {or anyone else) helieved or intended that the President’s
Commander-in-Chief powers would include the power to torture prisoners during
times of war to obtain information. Thus, the Bybee Memo’s conclusion that the
torture statute “does not apply to the President’s detention and interrogation of
enemy combatants pursuant to his Commander-in-Chief authority” was wrong
and most certanly did not constitute thorough, dbjective, and candid legal advice.
Bybee Memo at 35,

184 The tane of this section of the Bywee Memo is noticerbly argumentative, and in many
respects resembles a plece of advocacy more than an impartial analysis of the law, For example,
at one point, the memorandum refers to the torture statute as an "unconstitutional . . . law{] that
seck(a] to prevent the President from gaining the intelligence he believes necessary to prevent
attacis upon the United States.” Bybee Memo at 39, Bradbury characterized this section as
“overly tendentious and one-sided.” Goldsmith found the Yoo and Bybee Memos “tendentious in
substance and tone.” Goldsmith, The Terror Presidéncy at 151.

155 The House of Lords opinion is available onhne at www,publications.parliament.uk/pa/
14200506/ 1djudgmt/jd05 1208/ aand-1.htm.

U T Al B
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The Bybee Memo also asserted that the President alone has the
constitutional authority to interrogate enemy combatants and that any attempt
by Congress to regulate military intercogation thus “would viclate the
Constitution’s sole vesting of the Commander-in-Chief authority in the President.”
Bybee Memo at 39, This conclusion, which was specifically rejected by Bradbury
in his January 15, 2009 memorandum, was not based on a thorough discussion
of all relevant provisions of the Constitution. Among the enumerated powers of
Congress are the following:

To define and punish Piracies and Felonies committed on the high
seas, and Offencas against the Law of Nations; -

To .declare War, grant Letters of Marque and Reprisal, and make
Rules concerning Captures on Land and Water . . . .

To make Rules for the Government and Regulatzon of the land and
naval Forces . .

To provide for organizing, arming, and disciplining, the Militia . . . .
U.3. Const,, art. [, § 8 (emphasis added).

Congress has exercised the above powers to regulate the conduct of the
military and the treatment of detainees in a number of ways, including enactment
of the Articles of War, the Uniform Code of Military Justice, the War Crimes Act,
and, more¢ recently, the Detainee Treatment Act of 2005 and the Military
Commissions Act  of 2006, The Bybee Memo should have addressed the
significance of the enumerated powers of Congress before concluding that the
President’s powers were exclusive, '%

o

tad InPartV, the Bybee Mema cited a previous OLCmemorandum that discussed the Captures
Clauge, Bybee Memo at 38 (citing Memorandum for William J. Haynes, 11, General Counael,
Department of Defenge, from Jay 3. Byhee, Assistant Attorney General, Office of Legal Caunsel,
Re: The President’s power as Communder in Chigf te transfer captured terrorists to the control and
custody of forelpn nations (March 13, 2002} (the Bybee Transfer Mema) at 5-7). The Bybee Transfer
Memo asserted that under the Constitution, “captures” were limited ta the capture of property, not

parsons, and that Congress therefore had no authority to make rules concerning capturss of
persons. Bybee Transfer Memo at 5.

s

T
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Goldsmith singled out “the unusuel lack of care and sobriety” of the legal
analysis of this section. Goldsmith, The Terror Presidency at 148. He added that:

OLC might have limited ite set-aside of the torture statute to the rare
situations in which the President believed that exceeding the law was
necessary in an emergency, leaving the torture law intact in the vast
majority of instances, But the opinlon went much further, “Any
effort by Congress to regulate the interrogation of battlefield detainees
would violate the Constitution’s sole vesting of the Commander-in-
Chief authority in the President,” the August 2002 mem¢ concluded.
This extreme conclusion has no foundation in prior OLC opinions, orin
- judicial decisions, or in any other source of law,

Id. at 148-49 (emphasis in original).

In the draft of OPR’s report that was reviewed by Yoo and Bybes, we noted that the Bybes
Transfer Memo's conclusion was flawed because it inaccurately diacussed a historical snurce, falled
to ackniowledge other historical sources that contradicted its thesis, and summarily asserted that
an adverse Supreme Court case had been wrongly decided. Bybee responded that he was “wholly
justified in relying on what was then good law,” ie., an OLC opinion that he himself signed five
mornths eartier.

As discussed above, on January 15, 2009, OLC’s outgoing Principal Deputy AAG, Steven
Bradbtiry jssued a Memorandum for the Piles Re: Status of Certain QLC Opinions Issued in the
Afterrnath of the Terrorist Attacks of September 11, 2001 (January 15, 2009). That memorandum
annpunced. that the Bybee Transfer Memo and four other previous OLC opinions concerning “the
allocation of authaorities between the President and Congress in matters of war and national
gsecurity” did not “currently reflect, and have not for some years reflected, the views of OLC”
Bradbury cited numerous historical sourcea that contradicted the Bybee Transfer Memo's view of
the Captures Clause, noted that the historical examples cited in the Bybee Transfer Memo did “not
support that opinion’s assertion that an unbroken Historical chain’ recognizes ‘exclusive
Presidential control aver enemy soldiers,” and cited & Supreme Coutrt case (thie same case that the
Bybee Transfer Memo asserted was wrongly decided) in support of the conclusion that the
Captures Clause does in fact grant Congress-power over the detention and capturs of enemy
prisoners. January 15, 2009 Memo at 6 & n.2,

Accordingly, we concluded that the Bybes Meme’s brief reference to the Bybee Transfer
Memmo did not constitite an adequate consideration of the relevance of the Captures Clause to the
power of Congress ta outlaw torture {n the context of the CIA interragation program.
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Bradbury and Goldsmith, as well as commentators and otherlegal scholars,

criticized the Bybee Memio for {ailing to discuss Youngstown Sheet & Tube Co. 0. -
Sawyer, 343 U.8. 579 (1952), the leading Supreme Court case on the distribution '
of governmental powers between the executive and the legislative branches, See,
e.q., Luban, Liberdlism, Torture, and the Ticking Bomb at 68; Kathleen Clark, -
Ethical Issues Raised by the QLC Torture Memoranclum, 1 J. Natl Sec, L. & Pol'y S
485, 461 (2008), Although arguments can be made for or against the applicability L
of Youngstown to the question of the President’s power to order the torture of
prisoners during war, 8 thorough, objective, and candid discussion would have
acknowledged its relevance to the debate, 'S’

Z
i
;
{

Finally, inits discussion of presidential powers, the Bybiee Memo neglected
to acknowledge the Executive’s duty to “take Care that the Laws be faithfully —
executed. . . . U.S. Const., art, I, § 3. Under the Constitution, international ;
treaties “shall be the supreme Law of the Land . .. .” U.S, Const. art, V1, Before
interpreting the Commander-in-Chief clause in such a way as to bar enforcement -
of & federal criminal statute implementing an international treaty, the authors of
the Bybee Memo should have considered an alternate approach that reconciled
the Commander-in-Chief clause with the Take Care clause,'®® ”

b Bybes told us that the Bybee Memo was “quite consiatent” with Youngstown, and stated

that: .

[w/e recognized that we’re in Category 3, Congreas has enacted a statute that might

Interfere with the Commander {n Chiefs authority and Justlce Jackson's analysis

sharpens the issues; it doesn't answer the question, you still have to deflne what - ;
is the substantive content of the vesting clause of Article II, and what is the !
substantive content of conferring the Commander-in-Chief authority on the :
President.

158 As f matter of constitutional interpretation, the Commander-{in-Chief ¢lause should not

have been considered in isolation from the Take Care clause. See, ey, Marbury v, Madisor, 5 U.8,

137, 174 (1803) (It cannot be presumed that any clause in the constitution is intended to be : -
without effect; and therefore such & constriction {s inadmissible, unless the words require it.”); i
Cohens v, Virginia, 19 1.8, 264, 393 {1821) (It is the duty of the Court “to construe the constitirtion 5
as to glve effect to both [arguably inconsistent} provisions, as far as it is posaible toreconcile them, E
and not to permit their seeming repugnancy to destroy each other. We must endeavor so to .
construe them ag to preserve the true {ntent and meaning of the Instrument.”); Prout u, Starr, 188
U.8. 537, 543 (1903) (“The Constitution of the United States, with the several amendments thersof,
must he regarded as one instrument, all of whose provisions are to he deemed of equal validity.”).

1
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In his response to OPR’s report, Bybee repeatedly asserted that the Bybee
Memo was written for “sophisticated executive branch attorneys” and, as such,
did not always explain basic concepts, Bybee wrote; “OLC attorneys were asked
to answer difficult issues in a direct and succinct manner, and it is unreasonable
to expect them to survey the case law in a manner more appropriate for a law
review article.” Bybee Response at 43, '

Thus, Bybee argued that the recipients of the Bybee Memo “did not need a
primer on the separation of powers.” Bybee Response at 70. Specifically, Bybee
asserted that the “decleion not to reiterate” Youngstown was appropriate, Id, at
64. This assertion is belied by the fact that Goldsmith - a “sophisticated executive
branch attorney,” and en expert in this area - found that the memorandum was
“flawed in so many respects that is must be' withdrawn.” Goldsmith commented
in his first draft of a replacement memorandum that the Yoo Memo contained
“namerous overbroad” assertions in the Commander-in-Chief section, and
specifically pointed out that it failed to consider adequately “case law such as

" Youngstown Sheet & Tube Co. v. Sawyer.” June 15, 2004 draft at 1, n.1 (citation
omitted). Goldsmith also told othersin the Department that it was his view that
the Commandcr~m Chief section was “misleading and under-analyzed to the point
of being wrong.” June 30, 2004 email. As such, we reject Bybee’s asaertion that
the memorandurn, although not as “fulsome” as it could have becn was sufficient
for the audience for which it was intended.

Bybee also digputed that the Commander-in-Chief section in effect
constituted an advance declination for future violations of the torture statute.
Bybee stated:

The Commander-in-Chief section never advised CIA officials thatthey
would be immune from prosecution no matter what they did. To the
contrary, the [Bybee Memo] explained that this section was only
addressed to interrogations “ordered by the President” and to the
interrogations “he believes necessary to prevent attacks upon the
United States.”

The Byhee Merno did not, in fact, make it clear that its conclusion that the
torture statute could not be constitutionally applied to the CIA interrogation
program was. conditioned on the issuance of a direct ‘order from the president.

" When Bybee was asked in his initial interview about whether a direct presidential

e A B Yt
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order was required, he answered: “Well, we haven't explored that in this’

memorandum. ... , That is not addressed here. We haven't reached that level of
specificity.” Nowhere in the Commander-in-Chief section does QLC lay out such
arequirement. In fact, the sole reference to the requirement is made indirectly in
the introduction to the Defenses Section, which follows the Commander-in-Chief
section (“We have also demonstrated that Section 2340A, as applied to
interrogations of enemy combatants ordered by the President pursuant to his
Commander-in-Chigf power would be unconstitutional.” Bybee Memo at 39}, We
found this single reference did not adequately inform the reader that OLC’s
analysis may have assuimed the existence of a presidential order,

When we asked Yoo why he did not explicitly state in the Bybee Memo that

the torture statute would be unconstitutional only if the President directly ordered

the CIA to torture.a prisoner, he commented:

[ do think that orally we told [the CIA] that this is, you know, this
argument to be triggered ~ if it’s not in the opinion itself, that the
argument to be triggered requires the President’s directapproval. . .,
I do remember we talked about it because we, I think Jay, Patand I
talked about, you know, the sort of chain of command {ssues and
whether thig defense could be claimed by people lower down. I don't
know if we made a consclous decision to include it or not include it
for, I don't know, appearance reasens, or whether - 1 do know we
talked about it and that was sort of the conclusion we came to is that
this was something the President would have to approve, and that it
wasn't something that could just be clalmed by everybody lower
down, because then it weuld sort of be this kind of general immunity
from everything anybody ever did.'*®

From Yoo's sta.temcnt, we concluded that, although Yoo was aware of the
possibility that that the Bybee Memo could hecormnte “this kind of general immunity
from everything anybody ever did,” he failed fo clarify that his conclusions
regarding the unconstitutionality of the torture statute presumed the existerice of
a direct presidential order.

159 Yao added that he did not believe it wasa problem if the requirement of a direct presidential

order wag not included in the Bybee Memo because he thought it would be “perfectly clear for
people who werlk in this area.”
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b. Criminal Defenses to Torture

The last section of the Byhée Memo discussed possible defenses toviolations
of the torture statute and concluded that, “even if an interrogation method might
violate [the torture statute], necessity or self-defense could provide justifications
that would eliminate any criminal liability.” Bybee Memo at 46, Although the
memorandum suggested that its analysis was based upon “[s]tandard criminal law
defenses,” Id. at 39, we found that not to be the case. At various points, the
memorandum advanced novel legal theories, ignored relevant authority, failled to
adequately support its conclusions, and relied on questionable interpretations of
cage law,**

(1) The Necessity Defense

The Bybee Mema concluded: “We believe that a defense of necessity could
be raised, under the current circumstances, to an allegation of a Section 23404
violation” Bybee Memo at 39, The Bybee Memo based its definition of the
necessity defense on two treatises, the Model Penal Code and LaFave & Scott’s
treatise on criminal law. One U.3. Supreme Court decision, United States v.
Builey, 444 U.S, 394 (1980), wascited for the proposition that “the Supreme Court
has recognized the defense,” but was not discussed further. Bybee Memo at 40.
No other case law was cited or discussed.

A prosecution forviolations of the torture statute would take place in federal
district court, and the relevant controlling judicial authority would be the opinions
of the U.S. Supreme Court or the U,8, Circuit Courts of Appeals,'® At the time
the Bybee Memo was drafted, the Supreme Court had discussed the necessity

1% See Luban, Liberalism, Torture, and the Ticking Bomb at 62-67, for a critique of the Byhee
Memao's analysis of self-defense and mecessity. That article was expanded upen in a subsequent
book by the same author, Legal Ethios and Human Dignity (2007), at pp.162-205, which ralsed
several of the issues discussed in thia report,

ol Vetina for violations of the torture statuts could lie in any judicial district, See 18 U.3.C,
§ 3238 (venue for offenses committed out of the juriadiction ofany particular state ox district shaill
be in the district where the defendant is first brought, in the district of the defendant’s last known
residence, or in the District of Columbia),
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defense in two opinions: United States v, Bailey, 444 U.S. 394 (1980), and United
States v. Oakland Cannabis Buyers’ Cooperative, §32 U.S. 483 (2001),

In Batley, the Court was asked to consider whether the common law
defenses of necessity or duress were available to a defendant charged with
escaping from a federal prison. The Court briefly discussed the nature of the
defense at common taw, but concluded that there was no need to consider the
availability or the elements of a possible necessity or duress defenses because
“lulnder any definition of these defenses one principle remains constant: if there
was a reasonable, legal alternative to violating the law, ‘a chance both to refuse
to do the criminal act and alsp to aveid the threatened harm,’ the defenses will
fail.” Bailey 444 U.S. at 410 (quoting LaFave & Scott), The Court held that
because the crime of escape was a continuing offense, the defendant would have
to prove that he had madge an effort “to surrender or return to custody as soorn as
the claimed duress or necessity had lost its coercive force.” Iid. at 415. Based on
the record before it, the Court concluded that the defendant could not meet his
burden and that the necessity defense was therefore unavailable. Id,

In United States v. Oakland Cannabis Buyers’ Cooperative, the respondeut
contended that, “because necessity was a defense at common law, medical
necessity should be read into the Controlled Substances Act,” and suggested that
Bailey had established that the necessity defense was available in federal court.
QOalcland 532 U.S. at 490, The Court disagreed, noting that, although Bailey had
“discussed the possibility of a necessity defense without altogether rejecting it,”
the respondent was “incorrect to suggest that Bailey has scttled the question
whether federal courts have authority to recognize a necessity defense not
provided by statute. . . . It wag not argued [in Bailey], and so there was no
occasion to consider, whether the statute might be unable to bear any nccess;ty
defense at all,”*®?

et

102 Id. at490 & n.3. The Court revisited this issue in Dixon v. United States, 548 U.8, 1 {2006),
which discussed both Buailey and Oakland. In Dixon, the Court assumed that a defense of duress
would be available ta a defendant charged with a firesrtus violation, Id, at 6, The Court miled that
the defense would be an affirmative one, which the defendant must prove by a preponderance of
the evidence, and concluded that there wasna indication that Congress intenided the government
to bear the hurden of disproving the defense beyond a reasonable douht. Id,

r
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The Bybee Memo did not c¢ite or discuss Oakland, and apart from stating
that the Bailey Court had “recognized” the necessity defense, no federal judicial
opinions were cited or discussed. Although the Oakland Court’s comments about
Bailey were arguably dictum (as were the Bailey Court’s comments about the
necessity defense), the Court’s opinion nevertheless explicitly rejected the very
proposition for which the Bybee Memo cited Bailey.

During his interview with OPR, Yoo acknowledged that he was not familiar
with the Court's decision in Oakland, He also told us that *what we did is looked
. at the standard criminal law authorities and, you know, didnt, you know,
Shepardize all the authorities that we used.”'®?

A large body of relevant federal case law on the necessity defense existed at
the time the Bylee Memo was being drafted. Opinions discussing and setting
- forth the elements and limitations of the necessity defense were available from

every federal judicial circuit except the Federal Circuit (which does not hear
criminal cases). E.g., United States v, Mcoawell, 254 F.3d 21 (1* Cir. 2001); United
- States v. Smith, 160 F.3d 117 (2d Cir. 1998); United States v. Paclello, 951 F.2d
537 (3d Cir.1991);United States v, Cassidy, 616 F.2d 101 (4™ Cir.1979); United
States v. Gant, 691 F.2d 1159 (5" Cir. 1982); United States v. Singleton, 902 F.2d
- 471, (6th Cir.1990); United States v. Mawchlin, 670 F.2d 746 (7% Cir. 1982); United
States v, Griffin, 909 F.2d 1222 (8% Cir, 1990); United States v. Schoon, 971 F.2d
193 (9th Cir.1991) cert. denied, 504 U.S, 990 (1992); United States v. Turner, 44
F.3d 900 (10" Cir. 1995); United States v. Bell, 214 F,3d 1299 (11% Cir. 2000);
United States v. Bailey, 585 F.2d 1087 (D.C. Cir. 1978), rev'd, United States v,
— Bailey, 444 U.S. 394 (1980); United States v. Gaviria, 116 F.3d 1498 (D.C. Cir.
1997),'%  See also Federal Jury Instructions at § 19.02 (surveying federal jury

163 Judge Byhee was unaware of the Oakland décision when the memorandum was drafted,
but told us that because Oakland came close to overruling Bailey but did not actually do so, it was

not necessary to discugs it in the memorandum, He did not know whether Yoo and W wers
aware of Qakland, or simply overlooked it. [(BHISIRIESHERN® refused to dlscuss the legal research
and analysls that went into the Bybee Memo saying, “[T]he document speaks for itself.”

- 164 A Westlaw search in the “ALLFREDS” data base for “necessity /| defense & before 4/2002°
ylelded 454 cases. Although many of those cases were not on point (for example, cases dealing
with the doctrines of bhusiness or medical necessity), the search identified Oakland Cannabis

- Buyers’ Cooperative and dozens of relevant opinions of the United States Circuit Courts of Appeals,
including all of the cases cited above except Puaclello (which refers to the defense as the
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instructions and case law for coercion and duress defenses, including the
necessity and justification defenses),

During his OPR interview, Bybee stated that a discussion of existing federal
case law on the necessity defense was not needed in the Bybee Memo because the
reported cases were “far aficld” from a “ticking time bomb” situation,

Yoo told us;

[W]e were trying to articulate what the . . . {ederal common law
defense was generally, and we used the standard authorities to do
that. . . . But the other thing was that other situations that would
have arisen would Just be so different than this one, because this was
a case, this necessity defense in the context of torture, is such a gort
- of well-known, well-discussed hypothetical that, you know - like I
say, that's almost all the writing about this hypothetical
¢ircumstances are written about is necessity and self-defense, 85

A review of the cases mentioned above and other judicial opinions reveals
that the elements of the necessity defense in federal court differ from the elements
set forth in the Bybee Memo. Although the defense varies slightly among the
circuits, most courts have endorsed the following elements:

(1) the defendant was under an unlawful and present, imminent, and
impending threat of such a nature as to induce a well-grounded
apprehension of death or serious bodily injury;'*

“unatification defense”), Several federal cases were also cited in the treatises ralied upon by the
Byhes Memo, :

18 Yoo appears to have had a limited knowledge of criminal taw, and reay not have known that
federal courts had considered the necessity defense in many reported decisions, In his OPR
intérview, Yoo stated that he told Mo ook at *every state court case” on the necessity
defense *hecavse that's the only way it would come up.” k

166 A fow foderal courts have adepted a “cholee of evila® analysis similar to the “balancing of
harms"described in the first elemant of the MPC definition. Ses, a.g., Urtited States v, Tumer, 44
F.3d at 902,

e

——
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(2) the defendant did not recklessly or negligently place himself in a
situation in which it was probable that he would be forced to choose
the criminal conduct;

(3) the defendant had no reasonable, legal alternative to violating the
law, & chance both to refuse to do the ¢riminal act and also to avoid
the threatened harm; and

(4) a direct causal relationship may be reasonably anticipated
between the criminal action taken and the avoidance of the
threatened harm.

See, e.g., United States v, Singleton, 902 F.2d at 472-73,1%7

A thorough, objective, and candid discussion of the necessity defense in the
context of the CIA interrogation program would have included an element-by-
element analysis of how the defense would be applied to a government interrogator
accused of violating the torture statute. Such an analysis would have identified
the following issues. ’

The first element of the defense, as noted ahove, requires a defendant to
demonstrate as a prelimminary matter that he (or arguably, a third party) faced an
immediate, well-grounded threat of death or serious injury, The Bybee and Yoo
Memos briefly acknowledged this issue, but did not explain how a government
interrogator with a prisoner in his physical custody would make such a showing.
See, e.g., United States v. Perrin, 45 ¥.3d 869, 874 (4 Cir. 1995) (“It has been only
on the rarest of occasions that our sister circuits have found defendants to be in
the type of imminent danger that would warrant the application of a justificatlon
defense”); see also Singleton, 902 F.2d at 472 (noting the infrequency with which
a defense of justification is appropriate); United States v. Crittendon, 883 F.2d 326,
330 (4™ Cir, 1989) (generalized fears will not support a defense of justification);
United States v. Panter, 688 F.2d 268, 269 (5™ Cir, 1982) (reversing a conviction
for illegal possession of a firearm based on finding that possession of the firearmn
occurred “in the actual, physical course of a conflict” when defendant, after being

In some cases involving escape from prison or unlawful possession of a firearm, the courts
have added a fifth element ~ that the defendant did not maintain the illegal conduct any longer
than necessary. See g.g, Singleton, 902 F.2d at 473 (citing Bailay, 444 U.8. at 399).

167
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stabbed thrce times, discovered a gun lying within reach) te8

Another element of the federal defense that merited a more complete

discussion was the requirement that a defendant prove thathe had no reasonable,
legal alternative to violating the law, As oné court noted:

164 The Bybee Memo, in Part 1V (International Decisions), briefly altuded to the “ticldng time

bomb” scenario, Bybee Memo at 31 n,17 (stating that the Israeli Supreme Court “drew upon the
ticking time bomb hypothetical proffered by the [Israeli security service] as a basis for asserting
the necessity defense , . . . Under those circumstances, the court agreed that the necessity
defenae’s requirement of imminence . , , would be satisfied.”), As noted above, in their OPR
interviews, Bybee and Yoo both referred to the tmkmg time bomb hypothetical as support for their
analysis of the necessity defense,

The ticking time bomb scenario is frequently advanced as moral or philosophical
justification for interrogation by torture. See, e.g., Eric A. Posner and Adrian Vermeule, Terrorin
the Balcnce, Security, Liberty, and the Courts 196-197 (2007); Alan M, Dershowitz, Why Terrorism
Works, Understanding the Threat, Respanding (o the Challenge 132-163 (2002), However, other
scholars have argued that the scenario is based on unrealistic assumptions and has little, if any,
relevance to intelligence gathering in the real world. See, eg., Luban, Liberalism, Torture, and the
Ticking Bomb at 68; Kim Lane Sheppele, Hypothetical Torture in the “War on Terrorism,” 1 J, Nat'l
Security L. & Pol'y 285, 293-95, 337-40 (2005); Henry Shue, Torture, 7 Phil, & Pub. Aff. 124-43
(1978). Reliance upon the acenario has been cdticized because it assumes, among other things:
(1) that a specific plot to attack exists; (2) that it will happen within hours or minutes; (3) that it
will kill many people; (4) that the person in custody is known with absolute certainty ta be a
perpetrator of the attack: (5) that he has information that will prevent the attack; (6) that torture
will produce immediate, truthful information that will prevent the attack; (7) that no other means
will produce the information in time; and (8) that no other action could be taken te avoid the har
Association for the Prevention of Torture, Defusing the Ticking Bomb Scenario (2007) (available at
http:/ /www.apt.ch/component/option,com_docman/task,cat_view/gid, 1 15/Itemid,59/lang,en/).

To our knowledge, none of the information presented to OLC about Abu Zubaydah, KSM,
Al-Nashirl, or the other detainees subjected to BITs approached the level of imminenge and
certainty associated withtlhie “ticking time bomb” scenario. Although the OLC attorneys had good
reasons to believe that the detainees possessed valuahle intelligence about terrorist operations in
general, there is no indication that they had any basis to believe the ClA had specific information
about terrorist operations that were underway, or that posed immediate threats,

Moreover, any reliance upon the “ticking time bomb” scenario to satisfy the imminence
prong of the necessity delense would be unwarranted in this instance, as the ElTs under
consideration were not expected or intended to produce immediate resulta, Rather, the goal of the
CIA interrogation program was to condition the detainee gradually in order to break down his
resistance to interrogation,
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The defense of necessity does not arise from a “choice” of several
sources of action; it is instead based on a real emergency, It may be
asserted only by a defendant who was confronted with a crisis as a
personal danger, a crisis that did not permit a selection from among
several solutions, some of which would not have involved criminal
acts,

United States v. Leuis, 628 F.2d 1276, 1279 (10" Cir.), cert. denied, 450 U.8. 924
(1980); see also United States v, Gaviria, 116 F.3d at 1531 (defendant had ample
opportunities to informn others of a threat to his daughter that caused him to
participate unwillingly in a drug conspiracy distribution ring); United States v.
Jeanrette, 744 F.2d 817, 820-21 (D.C. Cir, 1984) (congressman who c¢laimed he
accepted bribe only because he feared he wag dealing with. mobsters may not raise
duress defense hecause he had oppartunity to notify law enforcement officials
during two days between agreeing to take bribe and actually taking it), cert.
denied, 471 U.S, 1099 (1985).'%°

The Bailey Court also stressed this element:

Under any definition of these defenses [of duress or necessity) one
principle remains constant: if there was a reasonable, legal
alternative to violating the law, “a chance both to refuse to do the
criminal act and also to avoid the threatened harm,” the defenses will
fail,

Bailey, 444 U.S. at 410 (citing LaFave & Scott at 379),""® Thus, a government
official charged with torture would have the burden of proving that no other
method of persuasion or interrogation or any other way of getting information

. Although the Bybee Memo did ¢lte LaFave & Scott's version of this element, it distilled the
treatize’s analysis, which included cimtions to six federal cases (lncluding Bailey) to one short
sentence: “the defendant cannot rely upon the necessity defense if a third alternative is open and
known to him that will cause less harm.” Bybee Memo at 40 (apparently referring to, but failing
to cite, Larfave & Scott at 638).

f7o See The Diana, 74 U,8, (7 Wall) 354, 361 (1869) (for the necessity defenss to be available,
the case must be one of "absolute and uncontrallable necessity; and this must be established
beyond a reasongble doubt . . .. Any rule less stringent than this would open the door to all sorts
of frand.”),
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would have prevented the harmin questiont, The Bybee Memo did not explain how
an interrogator could prove this element.

A similar issug is raised by the fourth element of the defense - that there be
a direct causal relationship reasonably anticipated between the criminal action
taken and avoidance of the threatened harm. Thus, a defendant would have to
prove, by a preponderance of the evidence, that he reasonably anticipated that
torture would produce information directly responsible for preventing an
immediate, impending attack in a real-world situation.'”

The only other aspect of the necessity defense that was diacuased in detall
by the Bybee Memo was LaFave & Scott’s observation that the “defense is
available ‘only in situations wherein the legislature has not itself, in its criminal
statute, made a determination of values.” Bybee Memo at 41 (quoting LaFave &
Scott at 629).'™ As LaFave & Scott’s treatise explains, when a criminal statute

n Bybee responded to this statement by claiming that the Bybee Memo did discuss “the
ticking time bomb scenario as precisely such a real world situatien,” He cited a8 an example a
footriote in the Bybee Memo's discussion of PCATY v. Israel. However, that footnote simply
sumimarized the ticking time bomb hypothetical discussed in the Israeli court’s decision. Bybee
Memo at 31 n,17. Bybee offered a second example of a “real world” ticking time bomb scenario
by clatming that:

the QOLC attorneys working on the [2002] Memo bhad been briefed on the
apprehension of Jose Padilla on May 8, 2002. Padilla was believed to have buwilt and
planted a dirty bomb . . . in New York Qity,

Byhee Response at 74 n,6 (emphasiz added). Bybee did not cite & source for that staterment, but
it {s inconsistent with press accounts and with farmer Attorney Gemneral Asheroft's announcement.
at a press conference that Padilia “was exploring @ plan to build and explode a radiclogical
dispersion device, or ‘dirty bomb,’ in1 the United States.” (httpedition.enn.com/transcripts/ 0206/
10/1m.02,.html (emphasis added).

174 Although LaFave & Scott cited only state statutes for this proposition, it is likely that &
federal court dsked to permit the defense in a prosecution under the torture statute would
consider, as an initial matter, whether the defenise was contemplated by Congress when it enacted
the law, Sew Bailsy, 444 U8, at415 n. 11 (recoprdzing “that Congress i énacting crintinal statutes
legislates against a background of Anglo-Saxon cormon law . . . and that therefore a defense of
duress or coerclon may well have been contemplated by Congress when it enacted” the prison
ascape statute). But see Oakland, 532 U.S, at 490 n.3 (pointing out that the Bdiley Court refused
to balance the harms of the proposed necessity defense and that *we are construmg an Act of
Congress, not drafting {t."). :

[
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expressly provides that a necessity defense is prohibited, or conversely, that it is
available, the statute’s determination is controlling. LaFave & Scott at 629,

The Bybee Memo advanced two arguments in favor of the proposition that
Congress intended the necessity defense to be available to persons charged with
violating the torture statute. First, the memorandum stated:

Congress has not explicitly made a determination of values vis-a-vis
torture. In fact, Congress explicitly removed efforts to remove torture
from the weighing of values permitted by the necessity defense.

Bybee Memo at 41,

In a footnote, the memorandum egplained that argument as follows: the
definition of torture in the CAT only applied when severe pain is inflicted for the
purpose of obtaining information or a confession. fd. at n.23. Therefore:

One could argue that such a definition represented an attempt to to
[sic] indicate that the good of of [sic) obtaining information . . . could
not justify ar act of torture. In other words, necessity would not be
a defense,.

Xd.

The memorandurn then reasoned thatwhen Congress defined torture under
the torture statute and did not include the the CAT requitement that pain be
inflicted for the purpose of obtaining information or a confession, it intended “to
remove any fixing of velues by statute.,” Id. Therefore, according to the Bybee
Memo, Congress intended to allow defendants charged with torture to raise the
necessity defense. Id.

That argument depends on the following series of assumptions, none of
which is supported by the ratification history of CAT or the legislative history of
the torture statute: (1) the CAT definition’s reference to the purpese of torture was
intended 10 signal that the necessity defense was unavailable; {2) Congress
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interpreted the definition as such a signal; and (3) Congress adopted a broader
definition.of torture than the CAT definition in order to indicate that the necessity
defense should remain available under United States law.

However, if Congress had intended to allow the necessity defense to apply
to the torture statute, it could have made an explicit statement to that effect,
rather than relying on attorneys and judges in future criminal prosecutions to
discern a hidden reason for its decision to broaden the scope of the definition of
torture; Moreover, the argument’s underlying assumption —~ that the wording of
the CAT definition was “an attempt to indicate” that necessity should not be a

“defense to torture - is unwarranted, as the treaty explicitly stated elsewhere that
necessity was not a defense to torture. CAT art. 2{2).

In support of its second argurment for concluding that Congress intended
to allow the necessity defense to apply to the torture statute, the Bybee Memo
cited CAT article 2(2). The memorandum reasoned that Congress was aware of
article 2(2), “and of the [Model Penal Code] definition of the necessity defense that

- allows the legislature to provide for an exception to the defense, [but] Congress did
not incorporate CAT article 2.2 into {the torture statute].” Bybee Memo at 41
n.23. Congress's failure to prohibit explicitly the defense, the memorandum
concluded, should be read as a decision by Congress to permit the defense. Id.

The Bybee Memo falled to point out, however, that the fact that Congress
has not specifically prohibited a necessity defenise does not mean that it is
available. Oakland, 532 U.S. at 491 n.4 (*We reject the Cooperative's intimation
that elimination of the defense requires an explicit statement.”) (citation and
internal quotation marks omitted).

Moreover, the Bybee Memo’s argument depends on the assumption that
Congress intended to enact implementing legislation for one section of CAT that
was Inconsistent with the clear terms of another section. The memorandum did
not address the possibility that a court might conclude that the torture statute
should be interpreted in a manner that is consistent with article 2{2)’s prohibition
of the necessity defense,'™ See, e.¢., Filartiga v. Pena-Irala, 630 F.2d at 887 n.20

173 The authors of the Bybee Memo recognized the logic of such an argument when it

supported a permissive view of the torture statute. In Part [V of the Bybee Memo (International
Decisions), in arguing that harsh Tsraell interrogation methods did not conatitute torture, the
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(referring to “the long-standing rule of construction first enunciated by Chief
Justice Marshall: ‘an act of congress ought never ta he construed ta violate the law
of nations, if any other possible construction remains , . . .™ (citing and quoting
Murray v. Schooner Charming Betsy, 6 U.S. (2 Cranchj 34, 67 (1804)). See also
Restatement (Third) of Foreign Relations Law of the United States at§ 114 (1987)
(“Where fairly possible, a United States statute is to be construed so as not to
conflict with international law or with an international agreement of the United
. States.”),

More importantly, the Bybee Memo’s discussion of congressional intent
ignored directly relevant material in the ratification history of the CAT that
undermined or negated its position. As the drafters of the Bybee Memo knew, but
did not discuss in the memorandum, the Reagan administration’s proposed
conditions for ratification of the CAT included the following understanding:

The United States understands that paragraph 2 of Article 2 does not
preclude the availability of relevant common law defenses, including
but not limited to self-defense and defense of others,

S, Exec. Rep. No, 101-30 at 18.

The first Bush administration deleted that understanding from the proposed
conditions, with the following explanation:

Paragraph 2 of Article 2 of the Convention states that “no exceptional
circumstances whatsoever, whether a state of war or a threat of war,
internal political instability or any other public emergency, may be
invoked as a justification of terture.” We accept this provision, without
reservation. As indicated by President Reagan when he transmitted
the Torture Canvention to the Senate, no circumstances can justify
torture,

The Reagan administration, without in any way narrowing the
prohibition. on torture, had thought it desirable to clarify that the

authars concluded that the sourt must have interpreted {araeli law in a manner consistent with
the prohibition of CAT article 2(2). Bybee Memo at 31.

0 I E
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Convention does not preclude the availability of relevant common law
defenses, including self-defense and defense of others. That is, the
Convention does not prevent a person from acting in self-defense, as
long as he does not torture. While there was no opposition to this
concept, substantial concern was expressed that if this
understanding were included in the instrument of ratification, it
would be misinterpreted or misused by other states to justify torture in
certain circumstances. We concluded that this concern was justified
and therefore reviewed whether the understanding was necessary.
We decided it was not, since nothing in the Convention purports to
limit defenses of actions which are not committed with the specific
intent to torture, We would not object to your including this letter in
the Senate report on the Convention, so that U.S, courts are clear on this
point.

S. Exec. Rep, No. 101-30 at 40-41 (App. B) (Correspondence from the Bush
Administration to Members of the Foreign Relations Committee, Letter from Janet
G. Mullins, Assistant Secretary, Legislative Affairs, Department of State, to
Senator Pressler (April 4, 1990) (emphasis added) (Mullins Letter)).

Yoo and knew that the Bush administration had withdrawn the
Reagan administration’s understanding on self-defense and defense of others. On
July 31, 2002, RRERERwrote to Yoo:.

- Something we don’t mention in our discussion of defense is the fact
[that] the Reagan administration had submitted an understanding
with respect to justification defenses that the Bush administration
dropped. . . . The Bush Administration explained the decision to drop
this understanding as follows: “Upon reflection, this understanding
was felt to be no longer necessary.” Thoughts on whether we should
include thjs and, if so, where?

Yoo responded:

I guess we should drop a footnote, In terms of whetheritis no longer
necessary, is there any further explanation given by the Bush
administration(?] It could be because it was felt to be understood that
the treaty did not preclude those defenses.

e
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RRERR < p e d:

I just looked through the hearing on the Convention ~ Sofaer’s
prepared testimony states that one [of] “the basic obligations of a
state party” to the Conven¥on was “[tjo make clear that torture
cannot be justified and that ne order from a superior or office or
public authority may be invoked as a justification of torture,” Sen,
Exec. Rep. 101-30, at 7. He later describes the Reagan
administration understanding as “widely misunderstood.” But that's
all ’ve found on it. '

Neither the Bybee Memo nor the Yoo Memo acknowledged this issue in their
discussions of common law defenses. A copy of the full Senate Executive Report
cited above, including the Mullins Letter, was among the documents provided to
ug by OLC in a folder labeled [KS3ESH - Hard Drive and Hard Copy Files.”

The Bybee Memo also failed to consider the possibility that a court might
consult additional relevant statements from the Executive Branch, such as the
Itate Department’s initial report to the United Nations Committee Against Torture,
documenting United States implementation of the CAT (prepared "with extensive
assistance from the Department of Justice”) {emphasis added). Thatreportincluded
the following statement:

No exceptional circumstances may be invoked as a justification of
torture, United States law containsno provision permitting otherwise
prohibited acts of torture or other cruel, inhuman or degrading
treatment or punishment to be employed on grounds of sxigent
circumstances (for example, during a “state of public emergency”®) or
on orders from a superior officer or public authority, and the
protective mechanisms of an independent judiciary are not subject to
suspension, R '

United States Department of State, Initial Periodic Report of the United States of
America to the UN Committee Against Torture at | 6 (October 15, 1999).1*

"

174 In Its 2005 report to the Committee Against Torture, the United States reaffirmed its
position that “[njo circumstarnce whatsoever . . , may be invoked as a Justification for or defense
to committing torture.” United States Department of State, Second Periodic Report of the United
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A court might also be influenced by the strong judicial condemnation of
torture in other federal cases, For example, in interpreting CAT Article 3, one
court wrote;

The individual’s right to be free from torture is an intermational
standard of the highest order, Indeed, it is a jus cogens norm: the
prohibition against torture may never be ahrogated or derogated. We
must therefore construe Congressional enactments consistent with
this prohibition,

Comnejo-Barreto, 218 F.3d at 1016. Accord, e.g., Filartiga, 630 F. 2d at 884,

We also concluded that a thorough, objective, and candid discussion of the
relevant case law would have noted that although the necessity defense has heen
considered by the federal courts on many occasions, it has rarely been allowed to
be presented to a jury, See Oakland 532 U.S, at 491 n4 (“we have never held
necessity to be a viable justification for violating a federal statute”) (citation to
Batley omitted). In most reported cases, courts have found, as in Bailey, that the
defendant would be unable to prove the elements of the defense. See, e.g,
Singleton, 902 F.2d at 472 (noting that a defense of justification is infrequently
appropriate),

(2} Self Defense

The Bybee Memo’s discussion of self-defense exhibits some of the same
shortcomings as its treatment of the necessity defense. The description of the
doctrines of self-defense and defense of others was based on secondary authorities
- LaFave & Scott and the Model Penal Code, There was no analysis or discussion
of how the defense has been applied in federal court, and no review of federal jury
instructions for the defense.!™ In addition, as discussed above, significant
aapects of the CAT ratification history relating to the availability of the defense
were ignored. '

States of America to the UN Committee Against Torture at § 6 (June 29, 2005).
3 The memorandum did mention one federal case, United Statas v. Peterson, 483 £,2d 1222,
1228-29 (D.C. Cir, 1973), but only to guote its summary of what Hlackstone wrote about self-
defensge in the mid-eighteenth century,
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The memorandum presented a two-page summary of the common law
doctrines of self-defeniye and the defense of others, and acknowledged that the
situation under consideration differed from “the usual self-defense justification”
because it involved inflicting injury o1 a prisoner in custody, who posed no
personal threat to the interrogator,'”™ Bybee Memo at 44. However, the
memoratidum asserted that “leading scholarly commentators believe that
interrogation of such individuals using methods that might violate [the torture
statute] would be justified under the doctrine of self-defense . . . .7 Id. Thus,
terrorists who help create e deadly threat “may be hurt in an interrogation
because they are part of the mechanism that has set the attack in motion . . , .”
I,

The only authority cited for this proposition was a law review article:
Michael 8. Moore, Tortura and the Balance of Euils, 23 lsrael L. Rev, 280 (1989).
The author of that article was one person, not “leading scholarly commentators,
or “some commentators,” as he was described in the Bybee Memo,

We found evidence that Yoo knew he was exaggerating the legal authority
for this argument and consclously chose to conceal that fact. The “track changes”
feature of a February 2008 draft of the Yoo Memo (which incorporated the Bybee
Memo’s diacussion of self-defense nearly verbatim) indicates that Bybee
sLestioned at that time whether the reference to “comrnentators” should be plural.
In response, the phrase “leading scholarly commentators” was changed to "some
leading scholarly commentators” and a citation to another article from the same
issue of the Israel Law Review was added: Alan M. Dershowitz, fs It Necessary to
Apply “Physical Pressure” to Terrorists — and to Lie Abaut It? 23 Israel L. Rev. 192,
199-200 (1989) (the Dershowitz article), Yoo Memo at 79. The Yoo Memo cited

et r——

1e In his reaponse, Bybee clatmed that "the [Bybee] Memo qualified its analysis by saying that
self-defense ‘would not ardinarily ba available to an interrogator accused of torturing a prisener
who posed no personal thraat to the intérrogator.’ Standarda Memao (Bybee Memo) at 44, Bybee
Reaponse at 73, The quoted sentence does not appear in the Bybee Mémo. Rather, the sentence
is from OPR’s draft raport and Bybee mistakenly attributed it to the Byhee Memo.

In fact, the Bybee Memo stated that “this situation is different from the usual seif-defense
justification’ but that “[tnder the present circumstarices, . . . even though a detalned enemy
combatant may not be the exact attacker , . . he still may be harmed in setf-defense if he has
knowladge of future attacks because he has assisted in their planning and execution.” Bybee
Memo at 44. .
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the Dershowitz article with the signal, “see also,” indicating that the “[c]ited
-authority constitutes additional source material that supports the proposition.”
The Bluebook: A Uniform System of Citation R.1.2(a) at 23 (Columbia Law Review
Ase’n et al, eds., 17% ed, 2000),

However, the Dershowitz article does not address the doctrine of self-
defense; it discusses the possible application of the broader necessity defense to
interrogators charged with using illegal methods and systematically committing

perjury to conceal the practice. In the passage cited by the Yoo Memo, Dershowitz
stated:

I lack the information necessary to reach any definitive assessment
of whether the GSS [lsracli General Security Service] should be
allowed to employ physical pressure in the interrogation of some
suspected terrorists under some circumstances, (I am personally
convinced thatthere are some circumstances - at least in theory ~
under which extraordinary means, including physical pressure, imay
properly be authorized; I am also convinced that these circumstances

- arc present far lesa frequently than law enforcement personnel would
claim.) My criticism is limited solely to the dangers inherent in using
~misusing in my view - the open-ended “necessity” defense to justify,
even retroactively, the conduct of the GS8S8.

Dershowitz article at 199-200 (footnote omitted)."”” We reviewed the Dershowitz
article in its entirety and concluded thatit offers no support for the statement that

violations of the torture statute “would be justified under the doctrine of self-
defense,”*®

Furthermore, Professor Moore’s article was a theoretical exploration of the
morality of torturing terrorists to obtain information. The article cited more

77 We concluded that this was the paragraph cited by Yoo, as it continues from page 199 to

page 200.
17 The Dershowitz article briefly alhided to self-defanse twice: ance, in order to contrast the
“subjective perceptions and prioritien” of the necessity defense with the “eatablished mles of action
and Inaction” of the self~defense doctrine, Dershowitz article at 196-197; and again, in a footnote,
to explain when a prisoner belng tortured out of “necessity” might be able to invoke the right of
self-defense as justification for resisting his interrogators, Id. at 198 n.17,
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scholarly and philosophical works then legal authorities, and made no attempt to
summearize or analyze United States law, The arguments adopted by the Bybee
Memo were based on hypothetical situations proposed by Moore or other legal
theorists, and clearly represented Maore's personal views, which he did not claim
were supported by legal authority. Seeid, at 322-33,'"® Thus, the Bybee Memo's
conclusion that “a detained enemy combatant . . . may be harmed in self-defense
if he has knowledge of future attacks because he has assisted in their planning
and execution,” Bybee Memo at 44, had no basis in the law; it was a novel
argument that the authors misrepresented as a “standard” criminal law
defense.'8

The Bybee Memo presented another novel inferpretation of the common law
doctrine of seif-defense, based on the principle that a nation has the right to
defend itself in time of war and “the teaching of the Supreme Court in Inre Neagle,
135 U.8. 1 {1890)." Bybee Memo at 44, According to the Bybee Memo, Neagle
held that Deputy U,8, Marshal Neagle, “an agent of the United States and of the
executive branch, wasjustified in (killing a man who attacked U.3, Supreme Court
Justice Stephen Field] because, in protecting Justice Field, he was acting
pursuant tothe executive branch’s inherent constitutional authority to protect the
United States government.” Id. at 44-45.

However, Neagle did not hold that the officer’s action was justified by the
President’s authority to protect the government. The case involved an appeal from
the U.8. Court of Appeals for the Ninth Circuit, which, pursuant to a writ of
habeas corpus filed after Neagle was arrested on state hornicide charges, ordered
his release from county jail. At the time, the federal habeas corpus statute applied
to prisoners held in custody for, among other things, “an act done in pursuance

of the laws of the United States.” Neagle 135 U.3. at 40-41. The sole question

9 The atthor's conclusions were introduced with the phirases “to my mind,” and “lmly own
answer iy this question is . ., " fd at 323.

180 As discussed earlier, the ratification history of the CAT shows that the first Bush
administration, which submitted the reservatlons, understandings, and declarations to CAT that
wera ratified by the Senate, did not view self-defense to acts of torture as a possible defense. As
the State Department explained in correspondence to Scnator Pressler, “{bjecause the [CAT] applles
only to custodial situations, i.e., when the person isactually under the conttol of a public official,
the legitiniate right of self-defense is not atfected by the Convention.” S, Exec, Rep, Nv. 101-30 at
40 {App. B).
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before the Court was whether Neagle was acting “in pursuance of the laws of the
United States” when he shot and killed Justice Field’s attacker,'®* Jd.

The county sheriff, represented by the California Attorney General, argued
that Neagle was not acting pursuant to federal law because no federal statute
authorized a U.S, Marshal to protect federal judges. The Court rejected that
argument, stating that “(wle cannot doubt the power of the president to take
measures for the protection of a judge of one of the courts of the United States
who, while in the discharge of the duties of his office, is threatened with a
personal attack which may probably result in his death ... .” Id. at 67,'%

The Court then noted that a federal statute granted United States Marshals
the same powers as gtate law enforcement personnel, and that California law
directed sheriffs to “prevent and suppressall . . , breaches of the peace.” Id. at 68.
Because a California sheriff would have had the power to do what Neagle did, the
Court reasoned, “under the circumstances, he was acting under the authority of
thelaw of the United States, and was justified in so doing: and that he is not liable
to answer In the courts of California on account of his part in that transaction.”
Id. at 76. We found no support, in Neagle for the proposition advanced in the
Bybee Memo that the right to defend the national government “can bolster and

support an individual claim of self-defense in a prosecution . . . ”- Bybee Memo
at 44,8 '
m Justice Field “did not slt at the hearlng of this case and took no lﬁart in its decision.”

Neagle, 133 U.8. at 76,
182 This passage was quoted in the Bybee Mermo to support 1ta argument that an interrogator
could defend himaelf against a charge of torture “on the ground that he was implementing the
Executive Branch's authority to protect the Unlited States government.” Bybee Memo at 45,

183 Neagle's value as a criminal law precedent is arguably limited by the unusual factual
background of the case. Se¢ Neagle 135 U 8. at 56 (“The occurrence which we are ¢atled upon to
consider was of o extraordinary a character that it is not to be expected that many cases can be
found to cite as authority upon the subject”). Nevertheless, Bybee and Yoo argue that they
appropriately relied upon Neagle becanse it has been cited in other QLC opinions to support the
general proposition that the President has the inherent power to protect U.S. personnel and
property. However, none of those OLC opinions relled solely on Neagle, or cited it to support a
proposition comparable to the Bybee Memo's theory that the Pragident’s inherent power to protect
a federal judge “can bolster and support an individual ¢laim of self-defense in a prosecution” for
torture, Bybee Memeo &t 44. :
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The Bybee Memo went on to discuss the nation’s right to defend itself
against armed attack, citing the United States Constitution, Article 51 of the
United Nations Charter, and several U.S. Supreme Court cases, Bybee Mero at
45, Based on those authorities, the mermorandum concluded:

If a government defendant wete to harm an enemy combatant during
an interrogation in a manner that might arguably violate [the torture
statute], he would be doing so in order to prevent further attacks on
the United States by the al Qaeda terrorist network. In that case, we
believe that he could argue that his actions were justified by the
executive branch's constitutional authority to protect the nation from
attack. This national and infernational version of the right to self-
defense could supplement and bolster the government defendant’s
individual right.

Id. at 46,

The authorities upon which this conclusion was based either spoke In
general terms of national defense or addressed the law of war, not the domestic
criminal law of the United States.'® The Bybee Memo did not explain how those
authorities would apply to a criminal prosecution, or how they would “bolster” an
individual defendant’s claim of self-defense in federal court. Like the preceding
statements, this conclusion was a novel argument for the extension of the law of
self-defense, without any direct support in the law, aind without disclesure of its
unprecedented, novel nature.

Jad One of the ¢ited cases, United States v, Verduga-Urquidez, 494 1.5, 259 (1990), held that
the Fourth Amendment to the United Statea Constitution did not apply to the search of property
in a foreign country owned by a non-resident alien. Id at261. The pagecited by the Bybee Memo
included a passing refetence to the fact that the “United States freiuently employs Arrned Farces
outside this country ~ over 200 thnss in our history ~ for the protection of American citlzens or
national security, ” Id. at 273, 'The cese did not digcuss the doctrine of self-defense.
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7. Conclusion

For the reasons cited above, we found that the Bybee and Yoo Memos
contained seriously flawed arguments and that they did not constitute thorough,
objective or candid legal advice, '8 o

B, The Legal Analysis Set Forth in the Bybee Memo Was
Inconsistent with the Professional Standards Applicable to
Department of Justice Attorneys.'*

Yoo and Bybee told us that OLC was asked to provide a candid assessment
of how the torture statute would apply to the use of EITs, and that no one at the
White House or the CIA ever pressured them to approve the use of EITs or to
provide anything other than an objective analysis of the law, They also maintained
that their analysis was a fair and objective view of the torture statute’s meaning
and that they never intended to arrive at a preordained result, Despite these
assertions, we concluded that the memoranda did not represent thorough,
objective, and candid legal advice, but were drafted to provide the client with a
legal justification for an interrogation program that included the use of certain
ElTs,

As an initial matter, we found ample evidence that the CIA did not expect
Jjust an objective, candid discussion of the meaning of the torture statute, Rather,
as John Rizzo candidly admitted, the agency was seeking maximum legal
protection for its officers, and at one point Rizzo even asked the Department for
an advance declination of criminal prosecution, The CIA did not develop EITs with
the limitations of the torture statute in mind; rather, it adopted them from the
SERE program, which incorporated many of the techniques used by totalitarian

186 We note that none of the attorneys involved in drafting the Bybee and Yoo Memos asserted

that they did not have sufficient time to complete the memoranda or that time pressures affected
the quality of their werk, Yao told us that they had a “fairly lengthy” period of time to complete the
unclassified Bybee Memo. also stated thatﬁ:ad sufficient time to devote to m
projects. We also note that, after the issuance of the Bybee Memos, the OLC had approximately
six additional months to produce the Yoo Memo, which incorporated the Bybee Memo nearly
verbatim,

186 As discussed above, the analysis which follows applies equally to the March 14, 2003 Yoo
Memo. ‘
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regimes to extract Intelligence or false confessions from captured United States
airmen, OLC’s appraval was sought as a final step before implementing the EITs.

We also found evidence that the OLC attorneys were aware of the result
desired by the client and drafted memeranda to support that result, at the
expense of their duty of thoroughness, objectivity, and candor. The specific
techniques the agency proposed were described to the OLC attorneys in detail,
and were presented as essential to the success of the interrogation program. The
waterboard, in particular, was initially portrayed as essential to the success of the
program.’®”  As [EACICOWBIET told s, “[M]y personal perspective was there
could be thousands of American lives lost” if the techniques were not approved.

Yoo provided the CIA with an unqualified, permissive statement regarding

specific intent in his July 13, 2002 letter, and approved an equally permissive
statement in the June 2003 Bullet Points that were drafted in part and reviewed
in their entirety by Yoo and SN for use by the CIA. (oldsmith viewed the
Bybee Memoitself as a “blank check” that could be used tojustify additional EITs
without further DOJ review. Although Yoo told us that he had concluded that the
mock burial technique would violate the torture statute, he nevertheless told the
client, according to [(ANENEE and Rizzo, that he would “need more time” if the
client wanted it approved.

According to Rizzo, there was never any doubt that waterboarding would be
approved by Yoo, and the client clearly regarded OLC asg willing to find a way to
achieve the desired result, as evidenced by Rizzo’s 2003 comment to another CIA

_afttorney that “this QLC has demonstrated an ingenious ability to interpret over,
under and around Geneva, the torture convention, and other pesky little

187 On.July 24, 2002, the CIA told the OLC attorneys that:

(wlithout the water board, the remaining [BITs] would constitute a 50 percent
solution and their effectiveness would dissipate progresaively over time, ag the
subject figures out that he will not be physically beaten and as he adapta to
craraped confinement. ‘

After dropping the waterboard from the program, the CIA told OLC, as stated in the 2007
Bradbury Memo, that sleep deprivation was “crucial” and that the remaining EITs were ‘the
minimum necessary to maintain an effective program ... .”
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international obligations.” Finally, immediately after the Crimingl Division stated
that the Department would not provide an advance declination of prosecution for
violations of the torture statute, Yoo added the Commander-in-Chief and defenses
sections to the Bybee Memo,

Several of the memoranda’s arguments were supported by authority whose
significance was exaggerated or misrepresented. Neither of the two law review
articles cited in the Yoo Memo to support the position that torture could be
justified under U.8. law by the common law doctrine of self-defense in fact
supported that argument. Nor did the 1890 Supreme Court case, In re Neagle,
provide adequate support for the statement that “the right to defend the national
government can be raised as a defense in an individual prosecution” for torture.
In addition, Yoo's conichusions about the broad scope of the Commander-in-Chief
power did not reflect widely-held views of the Constitution.

The memoranda relied upon the phrase “severe pain” in medical benefits
statutes to suggest that the torture statute applied only to physical pain that
results in organ failure, death, or permanent injury. Another case describing the
statutory meaning of “willful” was used to suggest a heightened standard of
specific intent. A case from the Supreme Court of Israel was, according to the
memorandum, “best read” as saylng that the use of certain EITs did not constitute
torture, despite the fact that the question was not addressed in the court’s
opinion. That case and one other foreign case was relied on for the conclusion
that international law permits “an aggressive interpretation as to what amounts
to torture.” -

We found instances in which adverse authority was not discussed and its
effect on OLC’s position was not assessed accurately and objectively, For
example, the Bybee Memo cited United States u. Bailey for the proposition that the
U.3, Supreme Court “has recognized the [necessity] defense,” but did not cite a
later case, United States v, Oakland Cannabis Buyers’ Cooperative, which stated
it was “incorrect to suggest that Bailey has settled the question whether federal
courts have authority to recognize a necessity defense not provided by statute.”

In discussing the Torture Victim Protection Act, the Bybee Mcmo' focused
almost exclusively on Mehinovic v. Vuckovic, which involved extremely brutal
conduct, to support the argumeant that TVPA cases were all “well over the line of

-1
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what constitutes torture.”'® However, two other cases, in which far less serious
conduct was found to constitute torture, were relegated to the appendix and their
significance was not fully discussed.

In taking the extreme position that acts of torture could not be punished
under certain circumstances or could be justified by common law defenses, the
memoranda did not refer to or discuss the relevance of article 2(2) of the
Convention Against Torture, which explicitly states that no exceptional
circumstances can be invoked to justify torture. The drafters were, however,
aware of article 2(2) and invoked it to the extentit supported a permissive view of
the torture statute.’® 8Similarly, the memos failed to acknowledge the statement,
in the United States’ 1999 report to the United Nations Committee Against
Torture, that no exceptional circumstances could ever justify torture, and ignored
statements from the first Bush administration that undercut the authors’ theory
that Congress intended to permit common law defenses to torture, or that “severe
pain” under the torture statute must be “excruciating and agonizing,”

We also noted that the Bybee ancd Yoo Memos adopted inconsistent
positions to advance a permissive view of the torture statute. The torture statute’s
ban on “threat(s] of imminent death” resulting in severe mental pain or suffering
was minimized by theassertion that “[cjommon law cases and legislation generally
define imminence as requiring that the threat be almost immediately
forthcoming.” Bybee Memo at 12; Yoo Memo at 44 (citing LaFave & Scott at 655).
According to the memoranda, only threats of immediate, certain death would be
covered by the statute. Bybee Memo at 12; Yoo Memo at 44,

However, in the discuasion of self-defense that appeared later in the
memoranda, the authors interpreted that authority differently to minimize

128 Where the court In Mehinoule v. Vuckovic found one example of less extreme treatment —

hitting and kicking a detainee and forsing him into a kneeling position- to constitute torture, the
Bybee Mamo simply observed that “we would disagree with such a view based an owr interpretation
of the criminal statute.” Bybee Memo at 27,

189 Asg dlscussed abave, the Bybee and Yoo Memas argued, without acknowledging adverse
authority, that because Congress did not explicitly adopt artlole 2(2) in the torture statute, it muat
have intended the common law defense of necessity to remain available to psrsons accused of
torture, CAT article 2(2) was alsp cited as support for the memoranda’s corttention that the
Supreme Caurt of Iaras] did not consider harsh intarrogation techniques to constitute torture.
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possible problems with the defense. The same section of LaFave & Scott, along’

with the Model Penal Code's discussion of self-defense, were cited to support the
conclusion that “[iJt would be a mistake . . . to equate imminence necessarily with
timing - that an attack i3 immediately about to oceur.” Bybee Memo at 43; Yoo
Memo at 78. The memoranda cited LaFave & Scott’s example of a kidnapper
telling a victim he would he killed in a weele in such a situation, the victim could
use force to defend himself before the week passed. Based on that logic, a threat
that would be sufficiently imminent to justify killing a person in self-defense could

nevertheless be insufficiently immediate or certain to qualify as a “threat of |

imminent death” under the torture statute, Put differently, an interrogator could
threatern a prisoner in such a way that would justify the prisoner killing the
interrogator in self-defense, but would not constitute a “threat of imminent death”
under the torture statute, even if it caused severe mental pain or suffering.

Some of the arguments in the memoranda were illogical or convoluted, but
* were nevertheless advanced to support an aggressive interpretation of the torture
statute. For example, the use of medical benefits statutes to define “severe pain”
as the pain associated with “death, argan failure, or permanent damage” was of
no practical value in interpreting the statute. The memoranda also presented a
particularly convoluted argument about the necessity defense, suggesting that
subtle differences between the CAT and the torture statute meant that “Congress
explicitly removed efforts to remove torture fram the weighing of values permitted
by the necessity defense.”

In his response, Byhee claimed that the Bybee Memo made it clgar that the
assertion of the necessity defense or self-defenise by an interrogator accused of
torture would be an extension of the law. Bybee argued that the purpose of the
- defenses sections “was to call attention fo the fact that such defenses might be
available to an official prosecuted under the statute” and “was not meant to be an
exhaustive study of the common law defenses,” Bybee Response at 74 (emphasis
in original). Bybee also asserted that “{{]t is certainly not an ethical violation or
incompetent lawyering to advance a position that extends the current case law to
novel factual scenarios.” Id. at 73,

Flrat, we agree that it can be appropriate to advance a position that extends
the case law to new factual situations. However, it is a violation of professional
standards and Department standards to advance such a position as legal advice,

-
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without making clear to the client that the advice is an extension of existing law
and that there are countervailing arguments against such a position.

The Bybee Memo did not make clear that extension of these defenses to
prosecutions for torture would be novel. For example, in the section on self-
defense, the memorandum presented only one qualification, consisting of a brief
acknowledgment that “this situation is different from the usual self-defense
justification” The memorandum went on to assert that. “leading scholarly
commentators believe that interrogation of such individuals using methods that
might violate [the torture statute] would be justified under the doctrine of self-
defense . . . .” Bybee Memo at 44. Thus, the Bybee Memo concluded, terrorists
who help create a deadly threat “may be hurt in an interrogation because they are
part of the mechanism that has set the attack in motion .. .. .~

The language of the gection on self-defense gave the impression that the
defense would be readily available. For example, the section began with the
sentence: “Bven if a court were to find that a violation of Section 2340A was not
Justified by necessity, a defendant could still appropriately raise a ¢laim of self-
defense.” Id. at 42, The Memo added: “Under the circummstances, we believe that
a defendant accused of violating Section 2340A could have, in certain
circumstances, grounds to properly claim the defense of another.” Id. at 43.

Similarly, the language in the Comtmander-in-Chief section created the
impression that the memorandum was presenting a definitive view of the law, The
Memuo stated that “it could be argued” that Congress enacted the torture statute
with the intention of restricting the president’s discretion in the interrogation of
enemy combatants, but went on to conclude as follows:

Even were we to accept this argument, however, we conclude that the
Department of Justice could not enforce Section 2340A against
federal officials acting pursuant to the President’s constitutional
authority to wage a military campaign. . . . Congreéss can no more
interfere with the President’s conduct of the interrogation of enemy
combatants than it can dictate strategic or tactical decisions on the
battlefield.

Bybee Memo at 36, 39,
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Bybee conceded in his response that “[s]ome language in the [Bybee Memo],
viewed in isolation, could be read to suggest that Congress has no power to
criminalize anyinterrogations,” Bybee Response at 58 (emphasis in original}. He
went on to assert that the Commander-in-Chief section, “properly viewed as a
whole,” was narrowly confined to a pewer that the President must invoke
personally. Id. However, the Bywee Memo failed to state anywhere in the
Commander-in-Chief section that its analysls was conditisned upon issuance of
an order by the President.’®® [n addition, Bybee told OPR in his interview: “we
haven’t explored that [issue] in this memorandum.”

Similarly, on the issue of gpecific intent, Bybee asserted that the Bybee
Memo “includes numerous qualifications that would be counterproductive if the
objective wasto obtain the most robust defense for interrogators possible,” Bybee
Response at 46-47, In fact, as discussed above, the Bullet Points'® said about
specific intent:

The interrogation of al-Qa’ida detainees does not constitute tortire
within the meaning of section 2340 where the interrogators do not
have the specific intent to cause the detainee to experience severe
physical or mental pain or suffering. The absence of specific intent
is demonstrated by a good faith belief that severe physical or mental
pain or suffering will not be inflicted upon the detainee, A good faith
beliefneed not be a reasonable belief, The presence of good faith can
be established through evidence of efforts to review relevant
professional literature, consulting with experts, orreviewing evidence
gained from past experience.

w0 As noted, the sole reference to the requirement is jade Indirectly in the introduction to the
Defenees section, which follows the Commander-in-Chief sectlan. Bybee Memo at 39 {"We have
also demonstrated that Sectlon 23404, as applied to interrogations of enemy combatants ordered
bytha President pursuant to his Commander-n-Chief power would be unconstitutional.” (emphasis

added)), We found this single reference was inadequate to make it clear to the reader that such
an order was remquired,

B You denled to Goldsmith that he authored or approved the Bullet Points, We found,
however, that the Bullet Points were drafted in part and reviewed In their entirety by Yoo and
w, and that neither of them expressed any disagreemient with their contents,
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Bybee and Yoo argued that there was little danger of people in the field
using the Unclassified Bybee Memo to justify actions that went beyond those
specifically approved in the Classified Bybee Memo, However, this argument
ignores several key facts. First, it ignores Rizzo’s contemporaneous written record
that the general legal memo was intended to allow the CIA to make its own
decisions on techniques in the future, As discussed above, Rizzo wrote:

I do not intend, and Bellinger/Yoo do not expect, that I will brief them
on every new variation or technique that comes up. Based on the
relatively bright legal lines we have drawn, we will brief them ag
necessary where and if it appears that we are approaching one of
those lines. :

Second, it ignores that the CIA sent a cable to the field authorizing
techniques in the interrogation of Abu Zubaydah, and summarizing some of the
legal analysis in the Bybee Memo., The cable specifically stated that “the
representatives from the OLC advised that the statute would not repeat not
prohibit the methods proposed by the Interrogation Team, in light of the specific
facts and circumastances of the interrogation process [because of] the absence of
any specific intent to inflict severe physical or mental pain or suffering.” It also
advised the interrogation team that specific intent to cause severe mental pain or
suffering would be negated by a showing of good faith, and that due diligence to
meet the good faith standard “might include such actions as surveying
professional literature, consulting with experts, or evidence gained from past
experience.” :

Third, the argument that the Classified Bybee Memo narrowed the scope of
the Bybee Memo does not apply in the case of the March 2003 Yoo Memo to the
DOD. As recognized by Philbin and Goldsmith, the Yoo Memo was not limited to
specific techniques or the Interrogation of a specific individual, Both Philbin and
Goldsmith told OPR that they were concerned that the Defense Department might
improperly rely on the opinion in determining the legality of new interrogation
techuiques, Goldsmith later explained, in an email to other QLC attorneys, that
he saw the Yoo Metno as a “blank check” to create new interrogation procedures
without further DOJ review or approval.




