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Motion to Recall the Mandate



IN THE UNITED STATES COURT OF APPEALS
FOR THE SECOND CIRCUIT

AMERICAN CIVIL LIBERTIES

UNION, ET AL,,
Plaintiffs-Appellees,

No. 06-3140

V.

DEPARTMENT OF DEFENSE,
ET AL.,

Defendants-Appellants.

N e N N N N N N N N N N

MOTION TO RECALL THE MANDATE
PENDING FILING AND DISPOSITION OF A PETITION FOR
CERTIORARI AND PROPOSED LEGISLATION

Pursuant to Fed. R. App. P. 41, Defendants-Appellants Department of Defense
and Department of the Army respectfully request an order recalling the mandate
issued by this Court on April 27, 2009. As discussed below, recall of the mandate is
appropriate because the Solicitor General has determined that the government will
file a petition for a writ of certiorari in this case, absent intervening legislation.
Congress is considering legislation (already passed by the Senate) that would exempt
certain photographs—including those at issue in this case—from disclosure under the

Freedom of Information Act (FOIA), 5 U.S.C. § 552, upon certification by the

Secretary of Defense that disclosure would endanger United States personnel.



STATEMENT

1. On September 22, 2008, this Court held that photographs depicting the
mistreatment or alleged mistreatment of detainees in Iraq and Afghanistan must be
released under FOIA, notwithstanding the conclusion of high-ranking military
officers that such disclosure poses a clear and grave risk of inciting violence and riots
against American and Coalition forces, as well as civilian personnel, serving in Iraq
and Afghanistan. For purposes of its ruling, the panel accepted the validity of those
compelling predictions of harm but nevertheless held that, as a legal matter, FOIA
exemption 7(F) does not provide protection when disclosure threatens harm to a
broad range of people, as opposed to a small set of easily identifiable individuals.
Slip op. 9-17 & n.3.

2. The government filed a petition for rehearing en banc, which this Court
denied on March 11, 2009. This Court subsequently granted the government’s
motion for a 30-day stay of the mandate, to April 17, 2009, to permit it to decide
whether to file a petition for a writ of certiorari. The current deadline for filing a
petition for a writ of certiorari is June 9, 2009.

3. The government initially determined that it would not seek certiorari, and
this Court’s mandate issued on April 27, 2009. However, the President of the United

States subsequently determined that release of the photographs at issue here would
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pose an unacceptable risk of danger to U.S. troops in Afghanistan and Iraq. See
Statement by the President on the Situation in Sri Lanka and Detainee Photographs
(President’s 5/13/09 Statement) (May 13, 2009) (“[ T]he most direct consequence of
releasing them, I believe, would be to further inflame anti-American opinion and to
put our troops in greater danger. * * * Now let me be clear: I am concerned about
how the release of these photos would be — would impact on the safety of our
troops.”);' Remarks by the President on National Security (President’s 5/21/09
Remarks) (May 21, 2009) (“[I]t was my judgment — informed by my national security
team — that releasing these photos would inflame anti-American opinion, and allow
our enemies to paint U.S. troops with a broad, damning and inaccurate brush,
endangering them in theaters of war.”)’. Accordingly, the government has determined
that it will file a petition for a writ of certiorari, unless legislation resolving the issue
is enacted.

4. On May 20,2009, Senators Lieberman, Graham, and McCain introduced the

Detainee Photographic Records Protection Act of 2009 (Act) (S. 1100). 155 Cong.

' The President’s 5/13/09 Statement is available at
<http://www.whitehouse.gov/the press_office/Statement-by-the-President-on-the-
Situation-in-Sri-Lanka-and-Detainee-Photographs>.

: The President’s 5/21/09 Remarks is available at
<http://www.whitehouse.gov/the press office/Remarks-by-the-President-On-Nati
onal-Security-5-21-09>.
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Rec. S5671-5674 (daily ed.). On May 21, 2009, the Senate adopted a modified
version of this Act by unanimous consent as an amendment (Amendment No. 1157)
to the Supplemental Appropriations Act, 2009. 155 Cong. Rec. S5798-S5799. That
same day, the Senate passed the Supplemental Appropriations Act, which was
previously passed (without the amendment) by the House of Representatives on May
14, 2009 (H.R. 2346). 155 Cong. Rec. H5632. The Senate has requested a
conference with the House to reconcile the differences in the two versions of the bill.
155 Cong. Rec. S5804. It is expected that the conference will take place after
Congress returns, on June 2, 2009, from its current recess.

The Act (reproduced in its entirety in an Appendix to this motion) provides
that a “covered record shall not be subject to—(1) disclosure under 552 of Title 5,
United States Code (commonly referred to as the Freedom of Information Act); or (2)
disclosure under any proceeding under that section.” Act Section (d). A “covered
record,” in turn, “means any record—(A) that is a photograph that was taken between
September 11, 2001 and January 22, 2009 relating to the treatment of individuals
engaged, captured, or detained after September 11,2001, by the Armed Forces of the
United States in operations outside of the United States; and (B) for which a
certification by the Secretary of Defense under subsection (¢) is in effect.” Act

Section (b)(1). The Secretary of Defense ‘“shall certify,” if the Secretary, “in
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consultation with the Chairman of the Joint Chiefs of Staff, determines that the
disclosure of that photograph would endanger” a United States citizen or members
ofthe Armed Forces or employees of the United States government deployed outside
the United States. Act Section (¢)(1). The Act provides that it “shall take effect on
the date of enactment of this Act and apply to any photograph created before, on, or
after that date that is a covered record.” Act Section (f). Accordingly, the Act would
permit the Secretary of Defense to preclude release under FOIA of the photographs
at issue in this case.
ARGUMENT

This Court has recognized that “[its] power to recall a mandate is
unquestioned.” Sargent v. Columbia Forest Prods., Inc., 75 F.3d 86, 89 (2d Cir.
1996); see also Calderon v. Thompson, 523 U.S. 538, 549-550 (1998) (recognizing
that courts of appeals “have the inherent power to recall their mandates™). Where
Supreme Court review is no longer available and the court of appeals judgment has
become final, that power must be “exercised sparingly” and is “reserved for
exceptional circumstances.” Sargent, 75 F.3d at 89 (citations omitted). In those
circumstances, “[t]he reason for parsimony in the exercise of our power to recall a
mandate is the need to preserve finality in judicial proceedings.” Ibid. Here,

however, the time for filing a certiorari petition has not expired, and this Court’s
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judgment therefore is not final in that sense. In light of the President’s determination
and the pendency of legislation to address the precise issue in this case, recall of the
mandate 1s warranted.

1. Recall of the mandate is warranted because the Solicitor General has
determined that, if the aforementioned bill does not become law by the deadline for
seeking Supreme Court review, the United States will file a petition for a writ of
certiorari. As noted, the time for filing a petition for certiorari has not yet expired.
Thus, the primary justification for the sparing use of the power to recall a mandate —
“the need to preserve finality in judicial proceedings,” Sargent, 75 F.3d at 89 —is not
implicated here. See Plaut v. Spendthrift Farm, Inc., 514 U.S. 211, 227 (1995)
(“[TThe decision of an inferior court is not (unless the time for appeal has expired)
the final word of the department as a whole.”) (emphasis added); cf. Griffith v.
Kentucky, 479 U.S. 314, 321 n.6 (1987) (“By ‘final,” we mean a case in which a
judgment of conviction has been rendered, the availability of appeal exhausted, and
the time for a petition for certiorari elapsed or a petition for certiorari finally
denied.”). For that same reason, recall of the mandate in this case would “not reopen
a stale claim.” Sargent, 75 F.3d at 90. Rather, it would simply put the parties in the
same, unexceptional position as if the mandate had originally been stayed pending the

filing a petition for certiorari, rather than for only 30 days. Recall of the mandate in
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these circumstances is a far less extraordinary exercise of the Court’s authority.

As argued in our previous motion to stay the mandate (at 5-6), recalling the
mandate would serve the important purpose of preserving the status quo pending a
determination by the Supreme Court. Indeed, stays of mandate are common in FOIA
cases, precisely because, without such a stay, the records in question must be
disclosed and are then available to the public, and the government is thereby
prevented from seeking further review of the court of appeals’ decision. See, e.g.,
Ironsv. FBI, 811 F.2d 681, 683 (1st Cir. 1987) (Post-disclosure review “would force
the government to let the cat out of the bag, without any effective way of recapturing
itif the district court’s directive was ultimately found to be erroneous.”); Providence
Journal Co. v. FBI, 595 F.2d 889, 890 (1st Cir. 1979) (“Once the documents are
surrendered * * * | confidentiality will be lost for all time. The status quo could
never be restored.”); cf. John Doe Agency v. John Doe Corp., 488 U.S. 1306, 1309
(1989) (Marshall, J., in chambers) (granting stay of FOIA disclosure order pending
certiorari). Denying the government’s motion (and the subsequent release of the
photographs) would moot this case as to those photographs, thereby denying the
government the right to seek further review to vindicate the paramount interests at
stake here. Just as the need to preserve the government’s right to appellate review is

“perhaps the most compelling justification” for staying execution of a FOIA
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disclosure order pending certiorari, John Doe Agency, 488 U.S. at 1309 (Marshall,
J.) (quoting New York v. Kleppe, 429 U.S. 1307, 1310 (1976) (Marshall, J., in
chambers)), the same principles counsel strongly in favor of recalling the mandate.’

Beyond that, the fact that “[t]he next six to eight months are a time of particular
fragility in Iraq,” Declaration of General Raymond T. Odierno (May 27, 2009), at
9 10,* and the substantial risk to the Nation’s military personnel make clear that the
public interest overwhelmingly favors a recall of the mandate to forestall irreparable
harm to the United States and its personnel. By the same token, any additional delay
is a result of the ordinary appellate review process and would not work a substantial
countervailing harm.

In addition, a petition for certiorari would present a substantial question. See
Fed. R. App. P. 41(d)(2)(A). Not only does this case involve the interpretation of an

important FOIA exemption, but this Court’s interpretation of that exemption requires

* The Supreme Court similarly grants stays pending government appeals in
FOIA cases to preserve the government’s ability to pursue full appellate review of
disclosure orders. See, e.g., HHS v. Alley, 129 S. Ct. 1667 (2009) (granting stay
pending appeal of FOIA disclosure order); Department of Commerce v. Assembly of
State of Cal., 501 U.S. 1272 (1991) (per curiam order granting stay pending appeal
of injunction directing FOIA disclosure); Department of Justice v. Rosenfeld, 501
U.S. 1227 (1991) (per curiam order granting stay pending appeal from FOIA order
at 761 F. Supp. 1440 (N.D. Cal. 1991)).

* Declaration from Generals Petraeus and Odierno have been filed concurrently
with this motion, in both classified and unclassified (redacted) forms.
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release of photographs notwithstanding the determination of the President, as
Commander-in-Chief, that such release would present a grave risk of inciting
violence and providing al Qaeda and the Taliban with valuable tools for recruiting
and propaganda—thereby endangering the lives of U.S. and coalition troops in
Afghanistan and Iraq. See President’s 5/13/09 Statement, supra; President’s 5/21/09
Remarks, supra. The President also has determined that “the publication of these
photos may only have a chilling effect on future investigations of detainee abuse.”
President’s 5/13/09 Statement, supra.

The President’s conclusions are informed and reinforced by the judgments of
high-level military leaders and his battlefield commanders. See Declaration of
General David H. Petracus (May 27, 2009), at § 2 (“The release of images depicting
U.S. servicemen mistreating detainees in Iraq and Afghanistan, or that could be
construed as depicting mistreatment, would likely deal a particularly hard blow to
USCENTCOM and U.S. interagency counterinsurgency efforts in [Pakistan,
Afghanistan, and Iraq], as well as further endanger the lives of U.S. Soldiers,
Marines, Airmen, Sailors, civilians, and contractors presently serving there.”);
Odierno Declaration 4 4 (“I strongly believe the release of these photos will endanger
the lives of U.S. Soldiers, Airmen, Marines, Sailors, and civilians as well as the lives

of our Iraqi partners.”), § 17 (“MNF-I will likely experience an increase in attacks
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against U.S. Forces and bases as the photos incite retaliation by the Iraqi public.”).
Moreover, General Odierno’s declaration (at 4 4) makes explicit the further
determination that “[c]ertain operating units are at particular risk of harm fromrelease
of photos”—including certain small teams of between 15 and 30 individuals and
soldiers engaged in small-unit patrols. That determination may well satisfy this
Court’s own standard for FOIA exemption 7(F), as it identifies a more discrete set of
individuals facing “a particularly serious risk to their lives and physical safety.”
Odierno Declaration 4 4. Those conclusions are not mere speculation, but rather are
based on the extensive experience of our Commanding Generals, intelligence
briefings, reports from subordinate commanders in the field, and discussions with
Iraqi leaders on the subject. Odierno Declaration 9| 3; Petraeus Declaration q 3.
The concerns articulated by the President and his military commanders are
magnified by the presence of a substantial number of photographs, in addition to the
21 photographs before this Court and the 23 others previously identified as
responsive (see Slip op. 6 n.2), that are responsive to the same FOIA request. See
4/23/09 Letter from the Government to District Court. The April 10, 2006 order of
the district court provides that “any responsive images in [DoD’s] possession that
have been or will be withheld in this case solely based on FOIA Exemptions 6, 7(C)

and/or 7(F) * * * will be governed by the final ruling on appeal” as to the 21
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photographs. J.A. 414. This Court’s own decision, if allowed to stand and barring
any new factual or legal developments, therefore will affect the release of more than
the groups of 21 and 23 photographs. The potential scope of this Court’s ruling
makes it critically important that the Supreme Court have an opportunity to address
the pressing legal questions in this case.

We recognize that this motion comes after the government initially determined
not to seek certiorari and government counsel informed appellees that the
photographs would be released. But the time for seeking Supreme Court review has
not expired, and extraordinary circumstances have intervened. The President, in his
capacity as Commander-in-Chief, consulted with top national security advisors and
has determined that release of the photographs at issue would create an unacceptable
risk of danger to U.S. soldiers and U.S. military and foreign policy interests. And for
that very reason, Congress is now in the process of addressing the issue directly.
These intervening developments warrant this Court’s most serious consideration.

2. Recall of the mandate is warranted because of the pending legislation for
an additional reason. As this Court has recognized, “[o]ne circumstance that may
justify recall of a mandate is ‘[a] supervening change in governing law.”” Sargent,
75 F.3d at 90 (quoting McGeshick v. Choucair, 72 F.3d 62, 63 (7th Cir. 1995)). As

noted above, the Senate has passed a bill that would provide for the Secretary of
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Defense to exempt the photographs at issue in this case from disclosure under FOIA.
Accordingly, the Act, if passed by the House and signed by the President—followed
by the Secretary’s certification—will require a result directly contrary to this Court’s
decision providing for release of the photographs. See 155 Cong. Rec. S5673 (Sen.
Lieberman: “[T]he language in the bill is clear that it would apply to the current
ACLU lawsuit that gave rise to the President’s decision last week.”).

Although the Act has not yet become law, the Senate’s action indicates the
imminent possibility of a significant change in the law that strongly reinforces the
grounds for recall of the mandate. Here, high-ranking military officers and the
President, as Commander-in-Chief, have concluded that release of the photographs
at issue will endanger the lives of U.S. military personnel overseas. And the Senate
has expressed agreement with that judgment. See 155 Cong. Rec. S5672 (Sen.
Lieberman: “When you are at war, you have to ask the question the President asked
General Petracus, General Odierno, and others: Will the public release of these
pictures endanger America, American military personnel, and American Government
personnel serving overseas? The answer came back loud and clear: Yes, it will.”);
id. at S5672 (Sen. Graham: “I can tell you, beyond a shadow of a doubt, that if these
photos get into the public domain, they will inflame populations where our troops are

serving overseas and increase violence against our troops.”); id. at S5673 (Sen.
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Graham: “If you release these photos, Americans are going to get killed for no good
reason. That is why we need to pass this amendment—to help the President defeat
this lawsuit that would lead to violence against Americans who are doing their job.”).
In these circumstances, a recall of the mandate is appropriate not only to allow the
government to petition the Supreme Court for a writ of certiorari, but to allow the

completion of the legislative process prior to release of the photographs.
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CONCLUSION

For the foregoing reasons, this Court should recall the mandate issued April 27,

2009, and stay it pending the filing and final disposition of a petition for certiorari in

the Supreme Court. See Fed. R. App. P. 41(d)(2).

Dated: New York, New York
May 28, 2009
ELENA KAGAN,

Solicitor General

TONY WEST,
Assistant Attorney General

EDWIN S. KNEEDLER,
Deputy Solicitor General

ANTHONY A. YANG,
PRATIK A. SHAH,
Assistants to the Solicitor
General

DOUGLAS N. LETTER,
MATTHEW M. COLLETTE,
Attorneys

Department of Justice
Washington, D.C.

Respectfully submitted,

LEV L. DASSIN,

Acting United States Attorney for the
Southern District of New York,
Attorney for Defendants-Appellants
Department of Defense and
Department of the Army.

SEAN H. LANE,

PETER M. SKINNER,
HEATHER K. McSHAIN,
Assistant United States Attorneys,
Of Counsel.
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APPENDIX
SEC. . DETAINEE PHOTOGRAPHIC RECORDS PROTECTION.

(a) Short Title.--This section may be cited as the “Detainee Photographic Records Protection Act
of 2009”.

(b) Definitions.--In this section:
(1) COVERED RECORD.--The term “covered record” means any record--

(A) that is a photograph that was taken between September 11, 2001 and January
22,2009 relating to the treatment of individuals engaged, captured, or detained
after September 11, 2001, by the Armed Forces of the United States in operations
outside of the United States; and

(B) for which a certification by the Secretary of Defense under subsection (¢) is in
effect.

(2) PHOTOGRAPH.--The term “photograph” encompasses all photographic images,
whether originals or copies, including still photographs, negatives, digital images, films,
video tapes, and motion pictures.

(c) Certification.--

(1) IN GENERAL.--For any photograph described under subsection (b)(1)(A), the
Secretary of Defense shall certify, if the Secretary of Defense, in consultation with the
Chairman of the Joint Chiefs of Staff, determines that the disclosure of that photograph
would endanger--

(A) citizens of the United States; or

(B) members of the Armed Forces or employees of the United States Government
deployed outside the United States.

(2) CERTIFICATION EXPIRATION.--A certification submitted under paragraph (1) and
a renewal of a certification submitted under paragraph (3) shall expire 3 years after the
date on which the certification or renewal, as the case may be, is submitted to the
President.

(3) CERTIFICATION RENEWAL.--The Secretary of Defense may submit to the
President--

(A) arenewal of a certification in accordance with paragraph (1) at any time; and



(B) more than 1 renewal of a certification.
(4) A timely notice of the Secretary's certification shall be provided to Congress.
(d) Nondisclosure of Detainee Records.--A covered record shall not be subject to--

(1) disclosure under section 552 of title 5, United States Code (commonly referred to as
the Freedom of Information Act); or

(2) disclosure under any proceeding under that section.

(e) Nothing on this section shall be construed to preclude the voluntary disclosure of a covered
record.

(f) Effective Date.--This section shall take effect on the date of enactment of this Act and apply to
any photograph created before, on, or after that date that is a covered record.
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UNITED STATES COURT OF APPEALS

FOR THE SECOND CIRCUIT
mmmmm - O U, * ¢ .
AMERICAN CIVIL LIBERTIES UNION Dkt. No. 06-3140-cv
V. : ‘
DEPT. OF DEFENSE : DECLARATION OF
: HEATHER K. McSHAIN
mmmmmmmmmmmmmmmmmmmmmmmmmmmmmmmmmmmmmmmmmmmmmmmmmmmmmm X

HEATHER K. McSHAIN, pursuant to 28 U.S.C. § 1746, declares as
follows:

1. I am an Assistant United States Attorney in the Office of Lev
L. Dassin, Acting United States Attorney for the Southern District of New York,
attorney for the Department of Defense and Department of the Army
(“Appellants”) in the above-captioned appeal. Iam fully familiar with the facts
stated herein.

2. I submit this declaration in support of Appellants’ Motion to
Recall the Mandate Pending Filing and Disposition of a Petition for Certiorari and
Proposed Legislation.

3. On June 30, 2006, Appellants filed their notice of appeal of the
District Court’s orders, dated June 9, 2006 and June 21, 2006, requiring the release
under the Freedom of Information Act, 5 U.S.C. § 552 (“FOIA™), 6f images of
overseas detainees.

4, On September 22, 2008, the Court issued its decision affirming



the district court’s orders and holding that the photographs depicﬁng the
mistreatment or alleged mistreatmént of detainees in Iraq and Afghanistan could
not be withheld under FOIA exemptions 6, 7(C), and 7(F).

5. On November 6, 2008, Appellants filed a petition for rehearing
en banc only as to the panel’s decision on FOIA exemption 7(F).

6. By order dated March 11, 2009, this Court denied Appellants’
petition for rehearing en bahc.

7. The Court subsequently granted the government’s motion for a
30-day stay of the mandate, to April 17, 2009, to permit the government to decide
whether to file a petition for a writ of certiorari prior to issuance of the mandate.
The government’s certiorari petition is currently due June 9, 2009.

8.  The government initially determined that it would not seek
certiorari, and the Court’s mandate issued on April 27, 2009.

9. Following issuance of the mandate, the President of the United
States determined that release of the photographs at issue here would pose an
unacceptable risk of danger to U.S. troops in Afghanistan and Iraq. The
government has now determined that it will file a petition for a writ of certiorari,
unless legislation resolving the issue is enacted.

10.  On May 20, 2009, Senators Lieberman, Graham, and McCain
introduced the Detainee Photographic Records Protection Act of 2009 (the “Act”)

2



(S. 1100). Cong. Rec. S5671-5674 (May 20, 2009). On May 21, 2009, the Senate
adopted a modified version of this Act by unanimous consent as an amendment
(Amendment No. 1157) to the Supplemeﬁtal Appropriations Act, 2009. Cong.
Rec. S5798-S5799 (May 21, 2009). That same day, the Senate péssed the
Supplemental Appropriations Act, as amended, which previously had been passed
(without the amendment) by the House of Representatives on May 14, 2009 (H.R.
2346). Cong. Rec. H5632 (May 14, 2009). The Senate has requested a conference
with the House to reconcile the amendments. Cong. Rec. S5804 (May 21, 2009).
It is expected that the conference will take place after Congress returns, on June 2,
2009, from its current recess.

I declare under penalty of perjury that the foregoing is true and
correct.

Dated: New York, New York
May 28, 2009

ety A/ o

HEATHER K. McSHAINY
Assistant United States Attorney
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DECLARATION OF GENERAL DAVID H. PETRAEUS

1, General David H. Petraeus, pursuant to 28 U.S.C. 1746, hereby declare as follows:

() 1. Lcurrently serve as the Commander of United States Central Command
(USCENTCOM). This Combatant Command was established by the President pursuant to Title
10, U.8. Code, Section 161. USCENTCOM seeks to promote cooperation, to respond to crises,
to deter aggression, and when necessary, to defeat our adversaries in order to promote security,
stability, and prosperity within the USCENTCOM Area of Responsibility (AOR)., The
USCENTCOM AOR stretches across more than 4.6 million square miles and 20 countries
located through the Middle East and Central Asia, including Iraq, Afghanistan, and Pakistan.
The statements in this declaration are based upon my personal knowledge and upon information

made available to me in the performance of my official duties.

() 2. Through the exercise of my official duties and as a result of my personal knowledge, 1
am familiar with this civil action and have reviewed the 21 photographic images that the district
court ordered released on 21 June 2006, and that are the subject of the appeal in ACLU v.
Department of Defense, 543 F.3d 59 (2d Cir, 2008). I am also aware that in addition to the 21
images specifically addressed in the appeal before the Second Circuit, there is a substantial
number of additional images that are responsive to the Freedom of Information Act request in
this case. For the reasons set forth in this declaration, I have concluded that the official release
of those images, even if redacted to obscure identifying information, could be reasonably
expected to adversely impact current military, political, and civil efforts in the USCENTCOM

AOR. In addition to fueling civil unrest, causing increased targeting of U.S. and Cealition
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forces, and providing an additional recruiting tool to insurgents and violent extremist groups, the
destabilizing effect on our partner nations cannot be underestimated. Many of our partner
nations in the region struggle with their populations’ perceptions that they are merely
instruments of the U.S. government and do not have their citizens® best interests at heart, These
perceptions are directly fueled by extremist groups’ expert public affairs campaigns to win
“hearts and minds” across the USCENTCOM ACR and to recruit new members. Nowhere are
USCENTCOM's efforts to win this struggle, by strengthening the legitimacy and efficacy of host
nation governments, more critical than in Pakistan, Afghanistan, and [raq. The release of images
depicting U.S. servicemen mistreating detainees in Iraq and Afghanistan, or that could be
construed as depicting mistreatment, would likely deal a particularly hard blow to
USCENTCOM and U.S. interagency counterinsurgency efforts in these three key nations, as
well as further endanger the lives of U.S. Soldiers, Marines, Airmen, Sailors, civilians, and
contractors presently serving there.

(U) 3. My conclusions are based on my years of service and experience in the United States
military; intelligence and operations reports, as well as assessments of the sifuation in the
USCENTCOM AOR, and Pakistan, Afghanistan and Iraq specifically; assessments and
evaluations of my subordinate commanders; the declarations made previously in this case; and
regular interaction with both military and civilian leadership of the nations in the USCENTCOM
ACR. Inparticular:

a, (U) I have served in the United States Army for 35 years at various levels of
commmnand and staff. I have commanded at the battalion, brigade, division, Multi-National Force-

Irag (MNF-I) and theater levels, including at the two-, three-, and four-star levels in Iraq. My
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staff experience includes serving as the Executive Assistant to the Chairman of the Joint Chiefs
of Staff; Aide to the Chief of Staff of the Army; Military Assistant to Supreme Allied
Commander — Europe; Chief of Operations of the United Nations Force in Haiti; and Assistant
Chief of Staff for Operations of the NATO Stabilization Force in Bosnia.

b. (U) I have extensive experience in Iraq, inchuding command at the division
and theater levels. In addition to commanding Mubi-National Force-lraq (MNE-T) for over 19
months prior to taking command of USCENTCOM, I commanded the 101* Airborne Division
(Air Assault), during the first year of Operation Iraqi Freedom. 1 was also the first commander
of Multi-National Security Transition Command-Iraq from June 2004 to September 2005, and
the commander of the NATO Training Mission-fraq from October 2004 to September 2005.
Prior to my tour as MNF-I commander, I commanded the U.S. Army Combined Arms Center
and Fort Leavenworth, during the development and publication of both the U.S. Army Field
Manual 3-24, Counterinsurgency, and U.S. Army Field Manual 2-22.3, Human Intelligence
Collector Operations.

¢. (U) Asaresult of this experience, I have intimate and extensive knowledge of
our military forces and interagency partners and their 'capabilities, as well as those of the enemics
who threaten U.S., Coalition, Iraqi, Afghan, and Pakistani forces and interests.

d. (U) As the commander of USCENTCOM, I receive daily intelligence and
operations briefings regarding the political, economic, diplomatic, and security environment in
the countries in the USCENTCOM AOR, with particuler emphasis on Pakistun, Afghanistan, and

Iraq. These briefings are produced by subject-matter experts, and I rely on and trust their

expertise and insights.



—BEERET—

e. (U) I frequently travel throughout the USCENTCOM AOR to personally view
the gituation across the region. During these missions, I receive reports from subordinate
operational and tactical commanders who provide insights from the local and regional levels. 1
alzo meet regularly with national political and military leaders,

f. (U) Ireviewed and relied upon the Declaration of Brigadier General Carter F.
Ham, dated April 26, 2006, and the Second Amended Declaration of the former Chairman of the
Joint Chiefs of Staff, General Richard B. Myers, dated August 25, 2005, which were submitted
to the district court regarding photos purporting to show detainee abuse.

g. (U) Istrongly condemn any misconduct and abuse depicted in these images
that were the responsibility of U.S. military personnel. 1 am committed to ensuring all detainees
in the USCENTCOM AOR are treated humanely, and that any allegation of detainee
mistreatment is immediately investigated and appropriate disciplinary action taken. In fact, as
Commander of both MNF-1 and USCENTCOM, I have repeatedly stressed that we must “live
our values,” and not only ensure U.S. servicemen treat detainees humanely, but that the nationé
we are assisting also do the same, Early on in our operations in Iraq in the late spring of 2003, I
directed the 10]® Airborne Division commanders to ensure observance of the Geneva
Conventions regarding treatment of those we detained. As the Commander of MNFI, I directed

MNF.-] forces to intervene to stop abuse if it occurs, and to prevent zbuse through education,

training, and mentoring.

PAKISTAN

(U) 4. The need to establish a trusting, mutuaily beneficial U.S.- Pakistan partnership is
pressing, yet the ability to do o is severely challenged by current events. The Government of

Pakistan (GOP) faces a burgeoning threat from the Taliban, indigenous Pakistani militant groups,

4
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and foreign extremists in Pakistan’s Federally Administered Tribal Areas (FATA) and Northwest

Frontier Province (NWFP).

() 5. To counter this threat, Pakistan’s Frontier Corps (FC) commenced security operations
in the area in late-August 2008. Despite these efforts, which were undermined by a wavering
commitment from the GOP, the security situation in Pakistan deteriorated further. The Taliban
quickly came to control the entire Swat Valley in the NWFP. Pakistan’s leaders became anxious
to develop a means of restoring stability and order to the region. The GOP entered into peace
talks with NWFP militants who proffered a diplomatic solution, including the implementation of
Shari'a law within the Swat Valley and the Malakand Division. In exci;ange, the GOP agreed

that the Pakistan Military would cease operations and the militants would lay down their arms.

(U) 6. This arrangement was short-lived, however, and disagreements quickly arose éver the
militants’ immediate and brutal implementation of Shari’a law in Swat ‘Vallej. The militants
resumed offensive operations and by late- April 2009, they had pushed to within 60 miles of
Istamabad, Pakistan’s capital. As militant influence grew toward the urban heart of the country,
the international community and civil society groups became increasingly alarmed, forcing the
government to recognize the growing threat and deploy the Pakistan Military, While the current
offensive by the Pakistan Military seems their most serious effort to date, enduring success

against the militants has yet to be seen, and several hundred-thousand Pakistani civilians have

been displaced in the latest fighting.
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(J) 7. The stabilization of Pakistan via a strong partnership with the United States is critical.
Violent Extremist Organizations (VEO), Al Qaeda (AQ) and the Taliban not only destabilize
Pakistan, they undermine the regional stability necessary for fulfillment of U.S. goals in the
region. Al Qaeda and Associated Movements (AQAM) use the ungoverned space of the FATA
to plan for and train terrorists intent on attacking the U.S. and U.8, interests abroad, including
sending fighters across the border into Afghanistan.! Even with new supplemental distribution
networks, sustainment operations of U.S. fo;ces in Afghanistan are highly dependent on air and
ground routes through Pakistan. Separately, the security of the Pakistani puclear arsenal is of
concern, and it is not entirely inconceivable that a country like Pakistan, facing many complex
problems, could deteriorate at a pace that would challenge their and our best capabilities to

restore order,

(U) 8. Newly released photos depicting abuse of detainees in U.S. military custody in
Afghanistan and Irag would negatively affect the on-going efforts by Pakistan to counter its
internal extremist threat. Anti-U.S. sentiment has already been increasing in Pakistan. Most
polling data reflects this trend, especially in regard to cross-border operations and reported drone
strikes, which Pakistanis perceive to cause unacceptable civilian casualties. In June 2008, 45%
of Pakistanis said that U.S. presence in the region was a threat to Pakistan, and that jumped to
54% in October 2008. It may be higher today, and will certainly increase if new detainee abuse
photos are released. Most Pakistanis also feel that U.S.-Pakistan cooperation does not “mostly
benefit” Pakistan (2% in October 2008, down from 7% in June 2008). While other polling data

show minor improvements in US-Pakistan relations, 63% of Pakistanis still oppose cooperating
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with the U.S. on counter-terror operations, and 35% say they do not support U.S. strikes into
Pakistan, even if they are coordinated with the GOP and the Pakistan Military ahead of time.
Preventing Pakistan-based militants from exacerbating strained U.S.-Pakistan tensions has been
very difficult for the GOP in recent mgﬁ:s and years, Release of images depicting, or that could
be construed as depicting, U.S. forces abusing detainees who would likely be depicted as “fellow

Muslims” would undermine this effort.

(U) 9. Based on historical precedents, such as the publication of Danish cartoons depicting
the Prophet Mohammed in late 2005 and a Newsweek article eroneously highlighting
desecration of’ the Koran by U.S. military members in 2006, civil unrest via spontaneous
demonstrations in Pakistan’s largest cities would be a likely result of publication of images
depicting U.S. abuse of detainees in its custody in Iraq and Afghanistan. Militant and extremist
groups would use these images o foment anti-U.S. sentiment and to incite demonstrators to

conduct deliberate attacks against U.S. targets,” as well as western Non-Government

Organization (NGO) facilities and personnel.®




AFGHANISTAN

(U) 11. Afghanistan’s nationwide violence is presently 95% higher than it was during this
same period last year. The increase in violence is expected to continue throughout the surmmer
following the conclusion of the spring poppy harvest, Fighters will refocus on conducting
insurgent opezations and additional U.S. forces will begin operations. Despite recent U.S. and
Intemational smurity Asgistance Force (ISAF) operations to disrupt insurgents in southern
Afghanistan, insurgents continue planning for organized attacks against the provincial capit‘als of
Helmand and Kandahar Provinces. The end of the poppy harvest in southern Afghanistan will
likely lead to a significant increase in violence there, once again surpassing that of violence in all

other regions.

(U) 12. Newly released photos depicting, or that could be construed as depicting, abuse of
detainees in U.S. military custody in Jraq and Afghanistan would place U.S, servicemen in
Afghanistan at heightened risk and corrosively affect U.S. relations with President Karzai’s

government, as well as further erode control of the Afghan government in general. Spontaneous

* (U) Release of detainee sbuse images depicting, or that could be construed sg depicting, U.S. forces abusing
detainees in its custody in Jraq and Afghanistan could reasonably be expected to endanger the life ar phyuical safety

8
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dean;Strations might occur in Kabul, Kandahar City, Mazar e Sharif and other population
centers in Afghanistan. Public condemnations by Afghan leaders and insurgency leaders would
be certain. An influx of foreign fighters from outside Afghanistan and new recruits from within
Afghan could materialize, as the new photos serve as potent recruiting material to attract new
members 1o join the insurgency. New photos would also serve to enhance fond-raising efforts
for insurgent sympathizers across the Muslim world. Attacks against newly-arriving U.S.
Marines and soon-to-arrive U.S. Army units in the south, and transitioning U.S. Army units in
the east, could increase, thus firther endangering the life and physical safety of military

personnel in these regions.

(U)  13. Attacks against Afghan offices and government leaders in Kabul and provincial
capitals could also occur, as could attacks against the primary ground line of communication or
disruption of the Northern Distribution Network. The Afghan presidential election cycle might
also be disrupted. Indeed, Taliban and insurgent forces have stated that disrupting the 2009
presidential elections is one of their objectives. Release of the photos would make attacks and
disruptions even more tikely. Coordinated attacks focused on polling stations or destruction of
votes could raise concerns over the validity of the elections, and any hint of improper elections
would exacerbate perceptions that the Afghan government lacks legitimacy. Managing
preparations for Afghanistan elections, while simuitaneously endunng protests and public
condemnations from Afghanistan leaders regarding detainee images and civilian casualties
caused by U.S. airstrikes, would make the situation very challenging for U.S. and ISAF forces.
Perhaps most importantly, release of the photos could undermine U.S. goals in the region,

particularly if Muslim sensitivities become inflamed and Muslim willingness to work with the

of diptomatic personne! via invigorated kidnapping and u.sgasainatiou attempts,
-SECRET—
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U.S. is degraded, which would be likely with publication of photos depicting, or that could be

construed as depicting, U.S, detainee abuse of detainees in its custody in Iraq and Afghanistan.

10



IRAQ

(U) 16, Iraq continues to sustain progress in security and stability, but the progress remains
fragile and reversible. Despite security gaing, Sunni and Shi’a extremists continue to pose
threats to Irag’s security, While overall violence decreased significantly’ in 2008, a string of
high profile attacks atmed st Iraqi Shi’a in Baghdad, from late-March to carly-May of this year,
demonstrated the tenuous nature of Iraq’s present security environment. These attacks highlight
the lethality of small terrorist cells despite their reduced capacity, Shi’a extremist-related
violence appears to be largely focused against U.S. forces. The focus of the Sunni insurgency
has been pushed into parts of Northern Iraq as Coalition forces, Iragi Security Forces (ISF), and
Sons of Irag (SOI) have worked to limit Sunni insurgent freedom of movement. Meanwhile,

Iraq’s security responsibilities are in a period of transition as responsibilities shift from Coalition

* = R
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Forces to Iragi Security Forces, per the terms of the Iragi-US Security Agreement that went into

effect on 1 January 2009,

(U) 17. Newly released photos depicting abuse, or that could be construed as depicting abuse,
of Iraqis in U.S. military custody would inflame emotions across Iraq and trigger the same
motivations that prompted many young men to respond to calls for jihad following the Abu
Ghraib photo release. After the Abu Ghraib photos were publicized in 2004; there was a
significant response to the call for jihad, with new extremists committing themselves to violence
against U.,S, forces. Al-Qaeda in Iraq (AQI) and Sunni insurgents groups in Iraq will likely use
any release of detainee abuse images for propaganda purposes, and possibly as an opporfunity to
widen the calt for jihad against U.S. forces, which could result in a near-term increase in
recruiting and attacks. Anti-American and anti-Iragi government protests can also be expected,

* with most of the anger likely directed towards the U.S. presence.* With national elections
approaching later in the year, Iragi politicians can be expected to use the detainee images as
fodder for their campaigns, especially in response to anti-U.S. sentiment that may increase as
elections draw near and final U.S. withdrawal becomes more imminent, Additionally, pressure

will mount on the Prime Minister to allow for a national referendum on the Security Agreement

and the Strategic Framework Agreement.




~SECREF

(1) 1declare under the penalty of perjury under the laws of the United States of America that

the foregoing is true and correct,

Executed on 2772 May 2009,

DthAt

DAVID H. PETRAEUS
General, U.S, Army
Commander, USCENTCOM4
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Unclassified Redacted Declaration of General
Raymond T. Odierno



DECLARATION OF GENERAL RAYMOND T. 01)1311!530

1, Genexal Raymond T, Odiemo, pursuant to 28 1.8.C. § 1746, hereby.declare as follows:

1.4U) ! e the Cormander of Multi-National Force - Traq (MNF-1). MNF-1 is the
strategic headyquariers responsible-for voalition. aperatwns in Imq I have served in the frag
meatewmpmﬁom {ITO‘) for 36-months in the pastm years. The statemunts in this
declatation dre‘based upon my persanal knowledge and npon information made available to me.
in thé performance of my official duties. In relevant areas 1 will relate the views and opintions of
senior fragi leaders.

2. {U) Through the exercise of my official duties and as a result of my personal
knowledge, ] am familiar with fhis civil action and have reviewed the 21 ﬁho_tﬁgr‘aplﬁc inages
(“the photos*) that the district court ordered released on June 21, 2006, thut are the subject of the

De Defense, 543 F.3d 59 (24 Cir, 2008). For the reasons set forth
ire s declgrstion, | have concluded that the official release of these images, even if redacted 1o

obscure identifyirig iniformation, could reasonably be expected to:

. (Uy Endsinger the lives of U.8, nd conlition Soldiers, Airimen, Mavines,
Silors, civilians, and contractors presently serving in Irag;

b. (U) Endasiger the livés¥ Iraqi civiliany, police, mifitary pefsonnel and
government officials;

¢. {U) Aid in the reciiitment and financing of extremists and insurgent groups;
and

d. (1) Undermine the improving security conditions in frag,

3. (U) My ‘conclusions are based on my. n;vaars of service and. experience in the United

States military in general and {mqin particular, intelligence and.operations reports and



assessments of the situation in Iray, the assessments and evaluations of my subordinate
commanders, the declarations made previously in this case, and regular interaction with Iragi
leaders, In particular:

a. (U) Thave served in'the United States Army for over 32 years at varjous levels
of cotnmand and staff. 1have commanded units st evéry echelon, from platoon te theater. My
staff experience includes serving as the Assistant to the Chairman of the Joint Chiefs of Staff,
where T was the primary military advisor 10 Secretaries of State Colin Powell and Condbleczza
Rice, Thave extensive experience in Irag; mt:ludmg command at the divigion, corps, and theater
levels. 1 commanded the 4th Infantry Division, which was headquartered in the Sunmi Triangle,
when it was deployed to Iraq from Aptil 2003 to March 2004. I commanded Multi-Nationzl
Corps — Iraq, which ig the operational commiand responsible for coalition forces throughout Irag,
from Deeeniber 200610 Feﬁmary 2008, during the surge of 1.5, forces. | assumed my current
command ot Multi-National Force ~ Iraq, which is the strafegic command responsible for
coalition apctations inlrag, in Scptembﬁ*zﬁes As a result of this experience, I have intimate
and extensive knowledge-of our forces and their capabilities, as well as those of the enemies who
thresten U.S,, Coalition, and Iruqi forces and interests.

b. {U) I receive daily intelligence and operations briefings regarding the
political, economit, diplomatic, and security environment in Traq. These briefings are produced
by subjeci-matter experts, and imti on and trust !hmr expertise arid insights.

c. (U) 1 fiequently travel throughout Traq to see firsthand the situation actoss the
country. During these missions; I receive reports from subordinate operational and tactical

commanters who provide isights ffom the local and regional lévels.



d. @) Ireviewed and relied upon the Declaration of Brigadier General Carter ¥,
Ham, dated April 26, 2006, 4nd the Second Amended Declaration of the foriner Chairman of the
Toint Chiefs of Staff, General Richard B. Mym; dated August 25, 2005, which were submitted
to the d:smnt comffegmﬂing;photos_pmponingv 10 show detainee abuse.

- (U) Tam constaritly engaged with the senior political leaders in Irag, who
share with me their uniqus insights imo-the coriditions within their country. As the conflict in
Iraq will impact their ntion for decades.to come,.I find their perspective to be persuasive.

4. (U) 1 strongly believe. the release of these photos will endanger the lives of ULS.
Soldiers, Airmeﬁ, Marines; Sﬁi»!ots ‘andl-civilians as well as the lives of our Iragi partners. Certain
operating units are af particular nsk of harm frorn release.of thé photos. One example.is our
training tegms throughoyt fraq. These are small elements of between 15 and 30 individuals who
Yive on fragi-controiled installations and thus do nothave the séme protections afforded to many

* of out service members. In addition; as they assist our Iragi partners, members of such teams are
. regularly engagied in smiall-unit patrols, making them more Wﬁnei‘gb"lem-‘insurggﬂt attacks of
othier violence dm:cwd at U.8: forces. ﬁgcotding}y, there is good reason to.conclude t‘hax the
soldiers in those teams and in similarly situated units would face a particularly serious risk to
their lives and physical safety.

5. (1) The publication of these photos will be likely to significantly and adversely impact
ﬂ:e MNF-{ missiort to -de\éel*‘o.p a:strategic partnership with a stable, secure, prosperous, and
democratic frag that reflects ity sociéty and culture, stands as en-ally in the war on terror, and
contributes to peace-and stability in the region, Tiw photos will likely caitse a very public and
emotional response in [raq and inthe larger Arab world because the images may touch ona
number of deep-rooted Arab cultural values that will resonate with: the Tragi public. The Tragi
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public, if inflamed with emotion, my be easily manipulated by competitors seeking to exploit
this opportunity to thejr full advantage. . Many Arabs harbor Jong-standing perceived grievances
against the west in goneral and the U.S. in particular. The release of these photographs likely
will only fuel this resentment:

6. (U) In April 2004, news organizations published reports of U.S. abuses of Tragi
detainees that publicly disseminated an initial et of photographs taken at the Abu Ghiraib prison,
Extrimist organizations idcluting {n Qieda in Irag (AQY) and Islamic-State-of Irag (IST) used the
revelations. of defainee abuse and copies of miawd plaz_atagraphs 1o recruit and motivate
organization members. The graphic revelations of detainee abise motivated some terrorists
inoluding foreign fighters from Syria, Yeten and Saudi Arsbia to jois the jihad. Reporting also
indicates that some organizations may have siaged and disseminated photographs of Arab
women being abused by men in U.S, uniforms, Extremist groups intentionally misrepresented
the depicted abuse s5 eviderice of the widespread rape of female Iraqi deteinees by U.S, soldiers
asa ﬁxrzher motivation for recruitment and to support the exhortation for-attacks against
Codlition Forces (CF).

7. (U) The public dissemination of detainee abuse photos in 2004 likely contributed to a
spike inr violence in Iraq during the third guarter-of 2004 as foreign 'ﬁ-ghtm and domestic
insurgents were drawn to Ira to train and 'ﬁ_ght; Attacks on CF increased from around 700 in
Maxéh.zbm 16 round 1800 in May (afier the photographs were bmadcast and published) and
2800 in August 2004. Attacks or CF did not subsideto March 2004 levels uriti] June 2008,
These increased attacks resulied in the death of CF, Traqi forces, and civilians.

8. (U) The 2004 publication of detamw photos resulied in a niumber of postings on
internct websites. In May 2004, one posting called for the dissemination of photographs
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depicting Iraqi women beifig raped in U.S. prisons, “because now the timing is better than ever,”
Another posting referenced “lorture and rape” of Muslims in Iraqi prisons, while calling for
Saudi security forces w refrain fron assisting CF. in June 2004, several Iﬂamist, ;ihadis’t, and
Salafist websites provided links to an audio message, putportedly made by al-Qaeda teader Abu
Musab al-Zeitqswi, The message included a threat 1o Kill then-Prime Minister of Trag, Ayad
Allawi, and referred to alieaed degrading treatment suffered by ferzle detainees.

9. (U Perhaps the most gruesomg of Internet reactions to Tﬁephc}tb publication was.a
video posted in May 0f 2004 showing the‘decapitation fiurder of U.S. mmﬁm’ﬂ'iaholas Berg.
A man believed to-be Zargawi specifically made the linkage between the abuses at Abu Ghraib
and Berg’s miuider, saying, “And how does a fret Muslim sleep comfortably watching Islam
being slaughtered, and [its] dignity being drained. The shameful photos are evil humiliation for
Mushim mmen and women in the Abu Ghiraib prison.... We tellyou that the dignity of the
Muslims at the Abu Gliraib prison is worth the satrifice of blood and souls. We will send you
coffin afler coffin and box after box dlaughtered in this way.” The June 2004 kidnapping and
murder of U.S. contractor Paul Johnson, Jr. and otlser anti-Western incidens iri Saudi Arabia
were possibly influenced by the coverage of Berg’s kidnapping and murder,

10,00 Wlﬁie-cm;diﬁ'ons in Iraq have -impmoveé sitice the declarations of BG Ham and
Gen Myers, | corieyr with their overall asséssment of the potential impact of releasing images
purportingto show detaines abuse. Extremist groups will likely. use any means necessary to
incite violenoe and, spesifically, have and will Iii’cely’focws,@ perceived U.S. or Coalition
mistreatment of Traqi civilians and detainees as @ propaganda and recruiting tool to aid their
cause. See BG Ham’s Decl. § 7 and Gen Myers” Deck. § 8. The next six to eight months are a

tife of particular fragility ini Irag. Withdrawal of U.S. combat forces from Iraqi citiey, villages,



and localities, elections for the Kurdistan Regional Government, a national referendum on the
Seturity Agreement, a national census, aid national electiotis are tipping points in the near future
that éicvemist groups reinvigorated by release of the photos may seek to manipulate through
vidlence.

1. (U) MNF-T-will Kikely experietice an increase in security incidents particularly aimed
at 1.8, personne] and facilities following the release of the photos. Incidents of spontaneous
violente against U.S, Forces, possibly including attacks from éutraged Iraqi police or army
menabers are likély, This.could weaken our partnership with the Iraqi Secnrity Forges, decrease
security, and lead to more violence. Attacks against soft targets which tepresent visible:symbols
of U.S. présencé or-ctlture ate also likely, Such. increased attacks will put U.S, Forces, civilians,
and frag} partners at risk of being killed, injured, or kidnapped. The ghotos will likely be used a5
a justification fmj adversaries condueting retribution attacks against the U.S. for bringing shame
on Irag, -

12. (UY) Surint ethno-sectarian nationalist and Islamist resistance groups, Salafist-jibedist
extremistgioups and Shia armed militia groups all oppose the'L1.S, presence and will likely
attempt to exploit the release ini thejr pmpagandacampalgns Ami-US. groups will Tikely
attemp} t misceppesent the photos as evidenoe of continuing U.S. ijsconduct and
noncompliarice with interrutional law and the standards of a lumaie and civilied society. The.
U.8; will also likely be-portrayed &3 the coptinuing oppressor of Itagis, Arabs and Muslims, In
ad@iti‘on; oppoperts of a 1.8 presence, such as the Sadrists mﬁl&an,. mway use the photographs as
propagetda supperting calls for 8 tef&enﬂum on the U’S-lxaq bilatern) security agteement. The
release of the photographs is likely o harden cxisting anti-US opinion in the Council of
Representatives (COR), and in local and regional incdia,




13. (U) These pmpagandameasmeswm likely inervase popular and financial support for
anti-U.S. groups and may have a positive influence on recruittnent for some groups. In
particylar, Sddrist political figures and their assceiated gt'pués may respond to the release of
phibtos by calling for mass demomstrations against the cortinuing presence of U.S. Forces in Ireq.

14. (U) The Security Agreeniefit Reforéndurn is scheduled for this summer. The release
o the photos say incite the Jraqi public and cause thé referenduum to be defeated. K the
referendum is defeated, U.S. Forces will be reguired toleave Irag carlier thaa scheduled, further
destabilizing the region and leaving Trag vulnerable t outside influences, gspeéimy from Iran,

15. (U} MINF-1 detainee relcase and reconcilistion initiatives may be impacted as
adversarisy exploit these images o increase recruiting and motivate members to.conduct attacks
against the U.S. Iraqi community and political leaders will likely seek to avsid any potential
liability associated with ties to U.S. detsinee operations. Detainees released from our fadiliﬁce
may provide a focuged target for extrémist fecruitirig by characterizing all former detainees as
having an obligation to restore-the lonor taken ﬁ'om the specific victins in the photos. This
characterization tmay- gain momenturn among those detainees who are atready vulnerable due to
unemployment or.community hostifity by making them bélteve that the taint of their detention in
8 U.S. facility ledves them With tio options, |

16, (U) I believe thess images will be used to inflame cutrage against the U.S, and be
used by tertorist orgenizations to recruit new members, The release of tire photos will likely
incite Myslim idealists to join the canse to ssek retribution for the dishonor they may perceive to
have been brought against all Muslims by the U.8. inside Iraq, the publicity over the images
could incite additional sttacks on U.S. personnel by members of the Iraq Seeurity Forces
(“greén-on-blue” attacks); whether individually motivated, or instigated by an extremist



affiljation. (Zttoupa most fikely to use this as an opportunity to reeruit and engage in attacks
againist US forges are Supni forsign fighters and Sunni extremists, Groups more likely to use
this-as gin-opportunity to draw attention 1o Iragi jurisdiction and the relationship between Iraq and
thie Uttited States-are Shia extremists.

17, (U) MNF-1 will likely experlence an'increase in attacks against U.S. Forces and bases
a3 the photos incite retaliation by the Iragi public. Iraqi Security Forces.and the Government of
Teaq (GoI) may expérience.a.similar ingrease in attacks as ® protest against the 11.8./Gol
partnership, Less violent; bot still posing a chatlenge for the U.S,, may be-en incredse in the
number of unspecified allegations of recent mistreatment in-order to contradict our statements
that the phistos do ,not.w our policies, practices, or values, These claims could be
exacerbated by calls for criminal prosecutiony in Iragi eourts over US. servicemembers alleged to
have éngaged in mistréatment, |

18. {U) Tite Iraqis, from their point of view, muy feel largely excluded from the public
discourse these imnges may generate in the U8, and woﬂé stage. As was the case following
Abu Ghraib, Iragis may feel that the dignity of any Arab is of litle consequence 1o the
Americans when compared 1o their owninterests, The official positions and talking points of the
various stakeholders may do little'to refixte their certainty. ‘The-Jraqs likely will express this
sentiment in & very public way utifizing media, political, and cultural mechanisms.

19. (U) During my conversations with setior Iraqx officials, thcy have expressed extreme
concetn sbout the impact of the potential release of photos depicting actusl or perceived.abuse of
detainees (“abuse photos”). Among their concems wmmat release of sach photos would:

increase the pressure to release individuals that U.S, forces are currently holding as security
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acoelerating the process could disrupt the delicate security balance in Iraq. They also stated that
those int violent opposition 10-the politicdl process would likely use abuse photos to maximize
support, iriotense fanding, and siffen the resistance. ‘They believe that releasing such photos will
result i an outbreak of violence directed 2t 1.8, forces.and facilities. Furthermore, they are
concerned that releasing abuse photos will severely impact reconciliation as former gpposition

elenents faeet resistaiios to seconeiling with s Governmont that has aligned itself with the

country thet congmitted this abuse.




23.-(U) A sentior member of a prominent Sunni political group and member of the

Council of Representatives (the COR is the parliament) told a senior MMF-I leader that
insurgents and-tervorists groups will exploit the release of abusé:photos to steadily increase
attacks against U.S. Foreos and Irais working withl U.S. Forces. This COR member was
consulted for & Sunni perspedtive, and hie wished to emphasize that release of abuse photos
would cause disturbatices i Irag: “With all dise respect to freedont bf information in the United
States,” for Iraq’s sake ﬁe urged that they not be released at this time. “A release would disturb
plans for [demoiratic] progress in the country because the Iragi peaple would react poarly. In
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light of upcoming national elections, Iragi politicians would exploit the situation to attract votes,

further stirring things up.”

25. (U) A senior §hi’a member of the COR in dmmt,diécussion with a senior MNF-1

leader also raised c.nﬁcemst-hn’t the reiease of abuse ph'oips would disrupt Iraq’s demoeratic
prixcess, its security environment, and U.8.~Iraq relations He stated that this is the worst
possible time to release abuse phiotos as it is just prior 1o the beginning of the second Iraqi
national election season. The release, he explained, would only serve to emibartass the Maliki
governnient. The release would also expose the Malild governmienit to criticism from political
oppotients like militant Sunni nationalists ot the Sairists who would vant use any tool available
10 embarrass the current govemmmt. Furthermare, the “oppositionisis” could fie the abuse
scindal tp thieir support:for the U8 /Iraq Sécurity Agreement (SA). He added that the lack of
support could impact the gbility of the Gol to defend the implementation of provisions in the SA,
ticlading any requeists for U.S. military sapport in seourity operations in cities; villages, and
localities, and implementing legal provisions concerning U.S. troops accused of crimes while
cﬂndlwlmg operations. Moreover, he explained that relenss of dbuse photos would only seive to
increase. calls for a referendum on the Security Agreement and would prejudice the fragi public
against any agreement that would serve Irag and U.S. Jong tenm security inferests. Release of
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abuse photos would s¢rve insurgent or terrorist.interésts-by providing them with a propaganda
windfall that would help recruit and find support from the population since it would be inevitsble
that many in the Iraqi public would fesl & desite to fn‘ke revenge on those whom they see as
occupiers who humiliated them. Finally, he stated release of shuse photos-would, in his opinien,
directly endariger U.S. trobps and civilians attempting to support the Gol efforts to improve
security aind servioes to the population as well as put Irdgi <ivilias at sisk.

26, (U) Reconciliation dmong the varicus groups in Iraq is one of the prime efforts with
which we support and assist the Gol. Recently, a senior official \wthmthe(iwemment of Irag
who addresses reconciliation issues stated that timing fiow is poor for Iraq. He observed that
those who support the reconciliation process might treat i plioto release with equanimity, while
those whio oppose, the political process would seek to use it as an instrament to create difficulties
in advaricing the strategic relationship. Furthet, those who oppose the process through violent
mearis would Tikely seek fo use abiise photos to maxitize their support, seek additional funding
from regional paymastets, and use the anger genérated as a “recroiting sérgeant” to stiffen the
resistance. He agreed this is a problematic issue that sieeds resolution, but npw would ot be &
good time, and it would not assist the reconeiliation process.

27. (U Political competitors are likely to exploit abuse photos a5 a means to gain
Jeverage or improve negotiating positions — this political maneuvering ray be focused on MNF-1
and our allies in the Government of Iraq. Indeed, this tould be a destabilizing event for the
Pritme Minister and his government, Moreover, any key leaders associated with our détention
progréms, sush s judges or tribal leaders who-participate in reconciliation efforts ft:;r released
detainees, inay distance themselves from the U.S. If publicly challenged, they could support a

contrarian position against the 11.S. Even if conditions do not rise to the level of green-an-blye
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atticks, units. could experience. increased tenston from their Iraql parter units, resulting in a
redution in the level of combined operations-and training. This lack of partner unit cuoperation
swould seversty Timpack oue ability to cbntintie o operste wnder the Security Agrsement, which
requtires agreement and coordinafion with the Gel,

| 8. (U) Itaq foday is safer, but it is-not without risk. - The near future has-seversl ctitical
events thabextremistgroups may sttempt to influence through vielence. There are still attacks
agsingt coalition and Tragi forcey, and reledse-of the fhotos would likely boost the recruiting and
fondraising that enablgs those atiacks, While ot every attackot is.aé Hionest about bis motivation
as the murderers of Nicholas Berg, it is my belief, based on my. yems,df experience and |
judgmint, that release of the photos could reasomably be expected to.destabilize the country and
enda#scr Asnerican, Coalition, #nd lragi lives.

I detlafe under the penalty of perjury under the Iaws of the United States of America

theat the forégping is trub/and comect.

Excented.on 21 May 2009,

RAYMOND T ODf
General, U8, Army -
Commaiiding Genetal, MNF-1
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