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IN THE

Supreme Court of the Rnited Btates

OctoBEr TERM, 1971

No- 71'- --------------
ErNEST DACosTA | |
L R R B 16 ’ Petitioner,
Senate Report No. 91-872, 91st Cong., 2d Sess. 20, 23 —against—
DU i b sl Al i 13 MzLviN Lairp, individually, and as Secretary of Defense

of the United States, RoBerT FROEHLKE, individually,
and as Secretary of the Army of the United States, and
CoL. JamEs T. Anbpers, individually, and as Chief of
Staff, United States Army Infantry Training Center,

Fort Polk, La.,
Respondents.

_+_—

PETITION FOR A WRIT OF CERTIORARI TO THE
UNITED STATES COURT OF APPEALS
FOR THE SECOND CIRCUIT

Petitioner Ernest DaCosta prays that a writ of certio-
rari issue to review the judgment and opinion of the

United States Court of Appeals for the Second Circuit
entered in the above-entitled case on October 1, 1971.

Citation to Opinion Below

The opinion of the United States Court of Appeals is

reported at 448 F.2d 1368 (2d Cir. 1971) and is printed

.l in the Appendix, infra, at pp. 1a-da. The judgment of the
United States District Court for the Eastern District of

;i
|
|
|
|




New York is unreported and is printed in the Appendix,
infra, p. 6a. The District Court issued no opinion, relying

upon its earlier decision in Orlando v. Laird, 317 F. Supp.
1013 (E.D.N.Y. 1970).

Jurisdiction

The judgment of the United States Court of Appeals
for the Second Circuit was entered on October 1, 1971.

The jurisdiction of this Court is invoked pursuant to 28
U.S.C. Sec. 1254(1).

Constitutional and Statutory Provisions Involved

- U.S. Constitution, Article I, Section 8, Article II,
Section 1, Article II, Section 2

Gulf of Tonkin Resolution (“Joint Resolution to pro-
mote the maintenance of internal peace and security

In Southeast Asia,” P.L. 88-408, 78 Stat. 384,
August 10, 1964) |

Foreign Military Sales Act (P.L. 91-672, 84 Stat. 2053,
January 12, 1971), Sec. 12

Defense Supplemental Appropriations Aect, 1965 (P.L.
89-18, 79 Stat. 109, May 7, 1965)

Supplemental Defense Authorization Aect, 1966 (P.L.
89-367, 80 Stat. 36, March 16, 1966), Sec. 401(a)

Armed Forces Supplemental Authorization Aect, 1967
(P.L. 90-5, 81 Stat. 5, March 16, 1967), See. 401

Draft Extension Act of 1971, Title IV (P.L. 92-129,
85 Stat. 361, September 28, 1971)

Military Procurement Authorization Aect for 1972,
Title VI (P.L. 92-156, 85 Stat. 430, November 17,
1971)

(See Appendix B for text of above provisions.)

Questions Presented

1. Whether the Constitution, in specifically granting
Congress the power to declare war, permits the Executive
to initiate and prosecute large-scale foreign military hos-
tilities without the express authorization of Congress?

2. Whether (a) the Gulf of Tonkin Resolution (despite
its subsequent repeal); (b) military appropriations acts;
or (¢) any other acts of Congress constitute sufficient
implied authorization of the Vietnam War to comply with

the Constitution?

3. Whether the Executive may continue to wage war
in Vietnam in the absence of express Congressional author-
ization in light of (a) the direction of Congress contained
in Title VI of the Military Procurement Authorization Act
(P.L. 92-156) and Title IV of the Draft Extension Act of
1971 (P.L. 92-129) that the Executive terminate hostilities
in Vietnam; (b) the repeal of the Gulf of Tonkin Resolu-
tion; and (c¢) the revelations of Executive duplicity con-
tained in the Pentagon Papers?

4. Whether the Executive Department may conseript
troops to fight in a foreign war despite the lack of express
Congressional authorization for such a war?




Statement of ﬁe Case

This case presents a challenge on the merits to the con-
stitutionality of the Executive’s waging of the Vietnam
War. Prior litigation has established that the basic legal
issues of the war are justiciable; that a soldier with mili-
tary orders for deployment to Vietnam has standing to
challenge those orders in a federal court and that the
Executive lacks inherent authority to wage war without
the assent of Congress. The issue is now ripe for adjudi-
cation as to whether Congress has granted its assent to

the war in Vietnam in accordance with the procedures
mandated by the Constitution.

Moreover, in addition to the underlying issue of the
Vietnam War’s legality in the absence of express Con-
gressional authorization, three additional questions of crit-
ical importance are raised herein.

First, may the Executive conscript troops to fight in a
war which has not been expressly authorized by Congress,
or must the Executive rely upon volunteer manpower to
carry on such a military undertaking?

Second, may the Executive ignore express Congressional
limitations placed upon the waging of a war which Con-
gress has never explicitly authorized?

Finally, may the Executive continue to assert that Con-
gress has, in fact, impliedly authorized the Vietnam War
in the face of the revelations contained in the Pentagon
Papers demonstrating a pattern of Executive duplicity
concerning the true state of facts which existed in Vietnam?

Prior Proceedings

Plaintiff-appellant, Pvt. Ernest DaCosta, a citizen of
Portugal and a permanent resident of the United States,
resides In Jamaica, New York. He was conscripted into

the United States Army on December 3, 1970, for a period
of two years.

After receiving advanced infantry training at Fort Polk,
Louisiana, Pvt. DaCosta was ordered to report to Fort
Lewis, Washington, for shipment to Vietnam on August 5,
1971. While home on leave, Pvt. DaCosta commenced this
action on July 23, 1971 in the United States Distriect Court
for the Eastern District of New York. After both sides
cross-moved for summary judgment, the District Court
granted the government’s motion for summary judgment,
relying primarily upon its prior opinion in Orlando v.
Laird, 317 F. Supp. 1013 (E.D.N.Y. 1970).

Pvt. DaCosta thereupon moved the Second Circuit for
an expedited appellate hearing on his original record. The
government cross-moved for summary affirmance in the
light of Orlando v. Laird, 443 F.2d 1039 (2d Cir. 1971),
cert. demed, 40 LW 3166 (October 12, 1971). The govern-
ment’s motion for summary affirmance was denied and the
case set for plenary argument on an expedited schedule.

The case was argued on September 17, 1971 and a decision
rendered on October 1, 1971.7

1 The government originally acceded to the Second Circuit’s re-
quest (made on August 9, 1971) that Pvt. DaCosta be retained in
the United States pending a decision of the court. When the gov-
ernment refused to continue to keep petitioner in the United States
following argument on September 17, 1971, the Second Circuit
issued a stay of petitioner’s orders until its decision on October
1, 1971. A further request for a stay was presented to Mr. Justice
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The Second Circuit below affirmed its prior decision in
Orlando, supra, which had upheld the legality of the
Executive’s waging of the Vietnam War. The court dis-
missed the effect of repeal of the Gulf of Tonkin Resolution,

§
stating :

- “there was sufficient legislative action in extending the
Selective Service Act and in appropriating billions of
dollars to carry on military and naval operations in

Vietnam to ratify and approve the measures taken by
the Executive, even in the absence of the Gulf of

- Tonkin Resolution.” 448 F.2d at 1369, Appendix, pp.
2a-3a.

The court did not consider the revelations in the Pentagon
Papers:

“appellant’s claim that the so-called ‘Pentagon Papers’
revealed that there was in fact no mutual participation
between Congress and the Executive as stated in the
Orlando decision is not properly before us. The ‘Pen-
tagon Papers’ were not a part of the record in this

case, nor was there evidentiary material in support of
their authenticity.” Ibid. at 1370. Appendix, p. 4a.

Marshall on October 3, 1971. That request was denied on October
13, 1971. Petitioner was thereafter sent to Vietnam where he is
presently on duty. *

|
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REASONS FOR GRANTING THE WRIT

Preliminary Statement

There is little doubt that the Vietnam War is the most
disturbing and troublesome issue of our times. It has
divided and agitated American society not only because a
great many citizens now question the wisdom of our efforts
in Southeast Asia, but because the legality and consti-
tutionality of American military involvement in Vietnam
is in serious question. Millions of Americans feel that we
have become embroiled in Vietnam through procedures
which have falled to satisfy constitutional norms. Thus,
they view the struggle in Vietnam not as the lawful ex-

pression of the nation’s will but as an unlawful exercise
in naked power. As Senator Sam Ervin has said:

““The consequences of this failure to observe the Con-
stitution are all too evident. True, no Supreme Court
decision has adjudged the war in Vietnam as uncon-
stitutional on the grounds that Congress adopted no
formal declaration of war and because the Senate gave
no effective advice and consent. Instead, the decla-
ration of unconstitutionality has come from the judg-
ment of the people. We see the decree everywhere.
For the first time 1n our memory, an incumbent Presi-
dent was forced from office.

Young men whose fathers and brothers volunteered
to serve their country now desert to Canada and Scan-
dinavia rather than bear arms in the country’s cause.
Thousands march on Washington and picket the White
House, the Capitol, and the Pentagon. Now we have
riots and violence on our university campuses. ROTC




programs are being forced out of schools, and there
is dissension and antiwar activity even among those
in uniform. |

Perhaps not all the anarchy we see today has been
caused by the Vietnamese war and the way in which
we became involved. No one can say. But no one can
say that the war was not the cause, or at least the
catalyst. And I cannot shake the feeling that ulti-
mately the reason so many are now disrespectful and
unresponsive to authority is because authority was
disrespectful and unresponsive to the Constitution
in the making of our policy in Vietnam.” 115 Cong.
Ree. 17217 (June 25, 1969).

Reflecting Senator Ervin’s perception that much of the
divisiveness flowing from the war in Vietnam stems from
the war’s questionable legal basis, virtually every political
figure in the nation has offered an opinion on the war’s
legality. Charges of “Executive usurpation,” “Congres-
sional pusillanimity,” “Constitutional crisis” fly back and
forth in the Congress and on the editorial pages through-
out the nation. Many state legislatures have passed or are
considering special laws to protect their citizens from
service in Vietnam, with a view to obtaining a court test
of the war. (See The New York Tvmes, May 2, 1971, p. 40.)
Until the Second Circuit spoke in the Orlando case, there
was silence from the one organ of government vested with
responsibility to speak authoritatively on the proper allo-
cation of constitutional responsibility between the Execu-
tive and the Congress—the Federal judiciary.

The silence of the courts on this issue meant that a
soldier—like the petitioner herein—who has been ordered

W ]
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to go to Vietnam to risk his life in what he claims is an
illegal war had no forum to hear his complaints. For the
federal courts to avoid their responsibility of hearing the
constitutional complaints of the citizens most directly af-
fected by the Executive’s actions is to deny the very
purpose for which they were instituted.?

The silence of the courts on the issue of the Executive’s

authority to wage war in Vietnam has not led to any reso-

lution, or to any hope of resolution, of the problem by
the other branches of government.

The Executive continues to insist that it has inherent

authority to wage war and is not bound by Congressional
actions taken to end it. Consequently, although Title VI
of the Military Procurement Authorization Act of 1971
(P.L. 92-156) declared it to be “the policy of the United
States to terminate at the earliest practicable date all mili-
tary operations in Indochina . . . subject to the release of
all American prisoners of war,” President Nixon an-
nounced that he did not feel bound by the policy enunciated
by Congress. See Point VI, infra, at pp. 25-27.

For the two “political” branches to view their respective
rights and responsibilities in such diametrically opposed
ways 18 to encourage conflict and uncertainty in an area
where harmony and strict lines of responsibility are neces-
sary for the security of the nation.

2James Madison stated when he introduced the Bill of Rights
into Congress: “independent tribunals of justice will consider
themselves in a peculiar manner the guardians of those rights
(in the Bill of Rights); they will be an impenetrable bulwark
against every assumption of power in the Legislative or Executive;
they will be naturally led to resist every encroachment of rights
expressly stipulated for in the Constitution by the declaration of
rights.” 1 Annals of Congress, 1st Cong., 1st Sess. 439. 4




tion of the federal courts to review the Executive’s war
powers and the constitutional standards to be applied

require a definitive resolution of the issues involved.

The current state of the law relating to the meaning of
Article I, Section 8, clause 11 of the Constitution and the
ability of the courts to review the constitutional reach of
the Executive’s war power is in conflict and remains totally

unsatisfactory.

First, a basic disagreement has arisen between the Cir-
cuits as to the justiciability of a contention that no Con-
gressional authorization exists for the waging of the Viet-

nam war.

The Second Circuit in the Orlando case and the First
Circuit in Massachusetts v. Lawrd, — F.2d —— (First
Cir. 1971) rejected the government’s contention that chal-
lenges to the legal sufficiency of the Executive’s waging of
war in Vietnam posed nonjusticiable issues. This view of
jurisdiction has been adopted by a District Court in the
Northern District of California, Mottola v. Nixon, 318 F.
Supp. 538 (N.D. Cal. 1970).

The District of Columbia Circuit has reached a dia-
metrically opposed jurisdictional position in Luftig v.
McNamara, 373 F.2d 664, 665-666 (D.C. Cir. 1967), cert.
den. 387 U.S. 945 (1967). The District of Columbia Circuit’s
jurisdictional position has been accepted by Distriet Courts
in Kansas and Virginia, Velvel v. Johnson, 287 F. Supp.
846 (D. Kans. 1968); Davt v. Laird, 318 F. Supp. 478
(W.D. Va. 1970). '
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Amang those eourts reaching the merits of the chal-
lenges to the war in Vietnam, equally contradictery results
have oceurred. Judge Dooling in the Orlando case found
that the Gulf of Tonkin Resolution lacked eompelling sig-
nificanee as authority to wage war in Vietnam. 317 F.
Supp. at 1019. Judge Judd disagreed in the eompaniom
Berk v. Laird, 317 ¥F. Supp. 713, 723 (E.D.N.Y. 1970),
aff’d 443 F.2d 1039. The Second Cireuit cited the Tonkin
Gulf’ Resolution as authority for the war in the Orlando
case but held below in DaCosta that it was not the crucial
Congressional authorization. Finally, the District Caourt
in Mottola stated that the Tonkin Gulf Resolution ‘“falls
far short of a declaration of war, or even of implied au-
thorization for the kind of all out full scale war subse-
quently launched by the President in Vietnam.” 318 PF.
Supp. at 544.

The Seeond Cireuit below relied primarily on the ap-
propriation of funds for the Vietnam war and the extension
of the draft as eonstitutionally sufficient manifestations of
Congressional assent to the war. However, this ground
was explicitly rejeeted by the Mottola court. 318 F. Supp.
at 543. More importantly, that ground of the Seecond Cir-
cuit’s decision was severely criticized on the floor of the
Senate by the Chairmen of both the Foreign Relations Com-
mittee and the Armed Services Committee, who expressed
consternation at the court’s opinion in Orlando, 117 Cong.

Rec. S8320-23 (daily ed. June 4, 1971).

This exchange on the floor of Congress reflects the great
division that exists between the coordinate branches of gov-
ernment on the reach and meaning of the war power clauses
of the Constitution. The Fzecutive has consistently main-
tained that it possesses “inherent authority” to prosecute




large scale military operations in the absence of Congres-
sional authorization by virtue of its control‘of the nation’s
foreign policy and its role as Comgriander-in-Chief of its
armed forces. See generally, comments of President Nixon
quoted infra at pp. 25-26; Brief of the Solicitor General in
Massachusetts v. Lawd, No. 43 Orig., October Term, 1970,
pp. 18-24 ; televised interview of President Nixon on July 1,
1970 reported at 117 Cong. Rec. S8761 (daily ed. June 10,
1971). See also 116 Cong. Rec. 89598, 9591 (daily ed. June
23, 1970); 116 Cong. Rec. S21850 (dailly ed. January 2,
1971).¢

Members of Congress have categorically rejected the
existence of inherent Executive authority to wage war
and have severely criticized the Second Circuit’s ruling
that Congressional approval of the Vietnam war may be
implied from the passage of appropriations bills and the
extension of the draft. An amendment was introduced into
the Senate to negative the Second Circuit’s opinion in
Orlando but it was then withdrawn as unnecessary. See
117 Cong. Rec. S9685-89 (daily ed. June 22, 1971). The
action of Congress in passing the Mansfield Amendment
as part of the Draft Extension Act, Title IV (P.L. 92-129,
85 Stat. 348) and the Military Procurement Authorization
Act discussed in Point VI, winfra, at pp. 25-27 shows that

2 All the courts that have examined the matter have firmly re-
jected the idea that the President could wage a war of Vietnam
dimensions without the authorization of Congress. The Second
Circuit noted: “If the executive branch engaged the nation in
prolonged foreign military activities without any significant con-
gressional authorization, a court might be able to determine that
this extreme step violated a dmcoverable standard calling for some
mutual participation by Congress in accordance with Article I,
gsection 8.” Berk v. Lawd, 429 F.2d at 305. See also Judge
Dooling’s opinion In Orkmdo 317 F. Supp. at 1016; Judge
Sweigert's opinion in Motiola, 318 F. Supp. at 541.
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Congress disagrees with the Executive’s interpretation of
its war powers. See, in addition to the debates noted above,
remarks of Senator Alan Cranston, 116 Cong. Rec. S11818
(daily ed. July 21, 1970); Senator George S. McGovern,
116 Cong. Rec. S11987 (daily ed. July 23, 1970) ; Senators
Mark Hatfield and J. William Fulbright, 117 Cong. Rec.
S8044 (dally ed. June 2, 1971). See also statement of Sena-

tor Richard Russell, 112 Cong. Rec. 3135 (February 16,
1966).

The Executive itself has taken inconsistent positions on
the legal basis of the Vietnam War. The State Department
represented to Congress that the Gulf of Tonkin Resolution
was unnecessary for the prosecution of the war. See Letter
from H. G. Torbert, Jr., Acting Assistant Secretary of
State for Congressional Relations to Senator J. William

Fulbright. Quoted in Senate Report No. 91-872, 91st Cong.,
2d Sess. 20, 23 (1970).

Despite these disclaimers, the government has urged in
the courts n every single case in which the issue has arisen
that the Gulf of Tonkin Resolution was the primary con-
stitutional basis for the war—even after its repeal.

The inevitable result of the inconsistent positions con-
cerning the constitutional basis for the war is to perpetuate
the national confusion over its legality and to intensify the
bitterness of the national debate over its continuation.
Indeed, the only point that has clearly emerged from the
welter of conflicting opinions over the legal basis for the
war is that unless and until this Court clarifies the consti-
tutional allocation of powers between the Congress and the
Executive in the area of war and peace, confusion and un-
certainty must plague any future consideration of the war
in Vietnam and cast doubt upon future commitments of
American military resources to combat.
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The decision below raises vital questions on the scope

of the Executive’s war powers; the courts’ resolution of
those questions was incorrect.

" One of the most important constitutional questions that
can face this nation is how we go to war. It would appear
that the Constitution settled this matter as definitively as
possible in Article I, Section 8, clause 11 which states that
“The Congress shall have Power . . . To declare War . ..”
Yet the court below held that Congress need not do the
actual decision-making in the field of war or peace.

The court’s ruling is nothing less than revolutionary ; for
it amounts to a complete shifting of a vital constitutional
power from one branch of the government to another.

Essentially, the ruling below was that Congress may
exercise its war power by implication from collateral acts
supportive of the war, such as the passing of military
spending bills or extensions of the draft. Thus, a central
question raised by this appeal is whether Congress may be
deemed to have exercised its responsibilities under Article
I, Section 8, clause 11 of the Conmstitution by implication
from the passage of such collateral acts, or whether Con-
gressional will in the area of war and peace must be mani-
fested by an explicit, formal, Congressional act.* The issue
of whether the Constitution permits this nation to drift
deeper and deeper into a bloody war without some formal,

¢ Petitioner does not contend that such a formal Congressional
act must be couched as a declaration of war. Petitioner does con-
tend, however, that such an act must be an unequivocal, explicit
exercise of Congressional power designed to express its assent to
the conduct of large scale military operations.
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explicit, manifestation of Congressional approval is among
the most critical ever presented to this Court.

A. The Doctrine of “Implied Exercise” of the Congressional
War Power Would Dilute, and Perhaps Destroy, the

Responsibility of Congress to Be the Ultimate Arbiter
of War and Peace

The text of Article I, Section 8, clause 11 leaves no
room for doubt that it was intended to shield the nation
from the threat of improvident military operations initiated
by the Executive. The debates surrounding the drafting
of the war power clause reinforce the notion that its pri-
mary purpose was to disable the Executive from entangling
the nation in war without the express, formal approval of
Congress. E.g., Farrand, Records of the Federal Conven-
tron, Vol. 11, 318-319 (1911) (remarks of Elbridge Gerry);

Morris (ed.), Alexander Hamilton and the Founding of a
Nation, 256 (1957).

The language of the Constitution as originally set forth
by the framers does not come before this Court as a matter
of first impression. Nearly two hundred years of our his-
tory have given life and definite scope to the langunage of
the Constitution. The Executive has the power to initiate
certain limited forms of military activities, along with the
more general power to repel direct attacks on the United
States. Included in the limited emergency instances are
numerous cases where the President temporarily used mili-
tary force to protect American citizens or property located
in foreign countries, or to commit reprisals against politi-
cally unorganized bandits or pirates. However, until Korea
and Vietnam, never in the nation’s history had an Execu-
tive ordered American troops into prolonged combat in the
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absence of an explicit, formal, Congressional authori-
zation.*

The power of Congress to declare war has also been
given more certain meaning by the course of events. The
power, as it has evolved, has not been restricted to an
inflexible and mechanistic requirement that the talismanic
words “We declare war” be uttered. As it has become
understood and applied, the declaration power is a flexible,
yet formal, instrument to be used by Congress to give pre-
cise, unequivocal authorization to the President and to set
guidelines concerning the purpose and scope of military
hostilities to be conducted by the President.®

The court below ignored the constitutional text, the con-
stitutional debates and the historic development described
above which made clear that explicit, as opposed to im-
plied, Congressional action was constitutionally required to
authorize war.

‘s Explicit, formal, Congressional authorization was granted in
connection with the War of 1812 (2 Stat. 755) ; the Mexican War
of 1846-1848 (9 Stat. 9) ; the Spanish American War of 1898 (30
Stat. 738) ; World War 1 (40 Stat. 1); WWII (55 Stat. 795) ;
and the prosecution of the Civil War (12 Stat. 326).

5 In addition to declaring war five times and explicitly granting
the President broad powers to fight the Civil War, Congress has
explicstly authorized the Executive to use the armed forces on
numerous occasions which fell far below the levels reached in
Vietnam. The naval war with France, waged from 1798-1801, was
authorized by explicit Congresslonal resolution. 1 Stat. 561 1
Stat. 572, extended 2 Stat. 39 (April 22, 1800); 1 Stat. 574 1
Stat. 578 1 Stat. 743 ; see discussion in Bas v. Tsngey, 4 Dall. '37
(1800) ; Talbot v. B’eeman, 1 Cranch 1 (1801). The naval war
against Tripoli (1802) was authorized by explicit Congressional
resolution. 2 Stat. 129. The naval war against Algiers (1815)
was authorized by explicit Congressional resolution. 3 Stat. 230
(March 8, 1815). See also 9 Btat 355, 11 Stat. 370, 26 Stat. 675,
38 Stat. 77 0, 69 Stat. 7 for other examples.
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B. The Docrine of “Implied Exercise” of the War
Power Would Jeopardize the Separation of Powers
Between the Executive and the Legislature

~ The framers of the Constitution intended that this nation

not go to war unless the Congress first decided that we
should. If the President can take the nation into war with-
out an explicit Congressional authorization, and if that war
is constitutional merely because Congress appropri'ates'
money 1n connection with its prosecution, then the Presi-
dent, not the Congress, will have the power to make the
initial decision to go to war, and the Congress will be
reduced to merely having a veto power to stop what the
Executive has done. Since the Congress’ role will be re-
duced to merely vetoing a war it does not like, the consti-
tutional scheme by which the Congress has the lawmaking
power and the President the veto power is reversed.

Moreover, once the President has placed troops in the
field, Congress cannot, as a practical matter, deny the ap-
propriations necessary to avert their slaughter. Is Con-
gress to refuse them guns or bullets or replacements? To
pay the bill for an Executive fait accompli does not pro-
vide the independent, unfettered, clear cut Congressional
exercise of the war power which the Founding Fathers
envisioned as a protection against improvident military
adventures by the Executive.

Furthermore, under the theory adopted by the court be-
low, the opponents of a given war would be saddled with
the necessity of marshalling a majority in favor of restrie-
tive amendments in order to stop the war. It is absolutely
inconsistent with the plain meaning of Article I, Section 8
to impose upon Congress the onus of marshalling a majority
in order to veto an Executive war rather than requiring the
Executive to marshall a majority to authorize it.
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. Indeed, to impose such a requirement on Congress makes
it far easier for the President to initiate a large war rather
than a small one. The greater the step taken by the Presi-
dent, the more troops .he commits to combat, the stronger
is the pressure on Congress to vote for their continued
support. The legislature might be willing to cut off funds
for a small expeditionary force, knowing that the President
can easily extricate them. But it would find it impossible

to do so when hundreds of thousands of troops are com-
mitted to battle.

The problem is not merely one of the form of legislation,
simply a “choice . . . between an explicit declaration on the
one hand and a resolution and war-implementing legisla-
tion on the other,” as the Second Circuit assumed in
Orlando, supra. Appropriations acts are different in
quality, purpose, and effect from the type of explicit au-
thorizing legislation required by the Constitution.

They are different in quality because an explicit legisla-
tive act permitting the Executive to wage war forces each
Congressman to face up to his most awesome constitu-
tional responsibility. By requiring Congress to vote on an
act explicitly authorizing war, the Constitution forces each
Congressman to confront the most serious step he can
possibly take with respect to the lives and fortunes of his
fellow citizens and to decide whether such a course of ac-
tion is in the best interests of the nation.® The people are
also brought to realize what 1s to be expected of them.

¢ Such a step was never taken with respect to the Vietnam war.
Congressman Donald Riegle recently said on the floor of Congress:

“Everyone in this Chamber knows that we have not had one
vote on the war in Vietnam in either the House or the Senate

~ in the last 10 years, and I mean a direct ‘yes’ or ‘no’ vote
on the war in Vietnam. We even hide the money for the war
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A mihitary appropriations bill has none of these attri-
butes. The purpose of a spending bill is always varied. A
lomp authorization or appropriation bill may provide for
development of new weapons or an increase in soldiers pay
or construction of needed ships or docks or planes. How
can a Congressman decide that he does or does not want
the nation to go to war when he votes on military spend-
ing? How can anyone say that the enactment of a general
defense appropriation bill manifests an intent to authorize

all military activity in which the nation may be currently
involved ? |

C. The Doctrine of “Implied Exercise” of the War
Powers Renders It Virtually Impossible for the
Electorate to Pass Judgment on the Perform-
ance of Their Representatives

Article I, Section 8, clause 12 provides that no military
appropriation may extend for more than two years. Since
the entire House of Representatives and one-third of the
Senate must stand for re-election every two years, the
Founding Fathers obviously intended to create an ultimate
electoral check upon any Congressional determination that
a war was advisable. Thus, any rule of constitutional law
which would permit Congress to exercise its war power by
implication from collateral acts in a manner not capable

~ of ready public understanding as to the respective position

of individual legislators on the war itself would frustrate
the constitutional scheme. The electorate would then be
deprived of its opportunity to pass biennial judgment upon
each legislator’s position on the war.

in Vietnam in the Defense appropriation so that we do not

have to have a specific vote on the issue.” 117 Cong. Reo
H3442 (daily edition, May 4, 1971).




Tt is, of course, impossible to discern from the voting
patterns of individual legislators on appropriations bills
or draft extensions their individual positions on the Viet-
nam war. The most vociferous critics of the war, moved
by extraneous considerations, have consistently voted to
pay ‘the bill. Permitting “implied exercise” of the war
power by Congress would be analogous to providing that a
vote on the advisability of the war be taken in closed
session, with the totals publicly announced, but individual
votes kept secret. The result in both cases would be to
rob the electorate of any meaningful ability to pass judg-
ment on their respective representatives.

I11.

None of the Congressional actions cited by the court

below amounts to Congressional authorization of the
Vietnam War.

To show Congressional authorization of the Vietnam
War the court below primarily relied upon the numerous
appropriations bills passed to support the war. It also
cited the extension of the draft law and other ancillary

Congressional action which recognized the state of war in
Vietnam.

The operative language of the appropriations bills relat-
ing to the Vietnam War is laid out at Appendix B, pp. 7a-
11a. (Although twenty authorization and appropriation
bills were passed, one of the three formulas appears in each

of them.) It is clear that the language cannot be construed
as an authorization of war.

The first formula (P.L. 89-18, Appendix B, p. 10a) falls
far short of any grant of authority to fight in Vietnam.
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Vietnam is not even mentioned. By discussing “military
activities in Southeast Asia,” does the bill authorize an
American invasion of Indonesia, or Burma, or Singapore?
Would it permit an atomic attack on southern China which
certainly lies “in Southeast Asia’”? Clearly, the language

lacks the precision one would hope for in an authorization
of war.

The second formula (P.L. 89-367, Appendix B, pp. 10a-
11a) 1s hardly better. On its face it simply permits military
support of Vietnamese and other forces in Vietnam. But
such support can be by shipment of weapons only. There is
nothing in the language which explicitly authorized Ameri-
can forces themselves to be used. The vague formula found
in this law 1s often used in foreign assistance laws where
actual use of American troops is not contemplated. Thus
the Foreign Assistance Act of 1961 (P.L. 87-195, 75 Stat.
424, September 4, 1961) authorized the President “to
furnish military assistance . . . to any friendly nation, the
assisting of which the President finds will strengthen the
security of the United States.” (Sect. 503.) Using the
court’s interpretation of the appropriations acts, these
words would permit the President to begin a war anywhere
he chose at any time as long as he could find a “friendly
nation” to assist. Clearly Congress had no such thought
in mind.

The third formula (P.L. 90-5, Appendix B, p. 11a) was
used only once. Its legislative history makes clear it was

not designed to have any substantive significance. 113
Cong. Rec. 4941 ff., 5115 ff.

At the very outset of the Congressional debates on Viet-
nam authorization and appropriations bills, key Congres-
sional figures made clear that such bills were not to be




considered as determining policy in any way or as authoriz-
ing any military moves by the Executive. This view was
constantly expressed by Congressional leaders both sup-
porting and opposing the government’s war policy. E.g.,
Remarks of Senator Richard Russell, 112 Cong. Rec. 3135
(Feb. 16, 1966).

Nor can passage of the draft extension acts be considered
as an authorization of the war. We have had a draft law
continuously since 1948 extended by Congress in 1951, 1955,
1959, 1963 and 1967. No one has ever contended that pas-
sage of such laws gave the Executive carte blanche powers
to use conscripted forces in any way he chose.

IV.

‘The revelations in the Pentagon Papers undermine
an important basis of the Orlando case.

In the summer of 1971 important documentary evidence
on the origins of the Vietnam war came to light. Published
first in The New York Times and subsequently in book
form under the title The Pentagon Papers, these docu-
ments show that the “mutual participation” between Con-
gress and the Executive of which the Second Circuit spoke
was in fact non-existent.” Covert military actions against

T The court below did not consider information in the Pentagon
Papers because they “were not a part of the record in this case,
nor was there evidentiary material in support of their authen-
ticity.” However, the government has never questioned the authen-
ticity of the documents in question and it has now officially re-
leased them in an edition published by the Government Printing
Office. As official government documents, they can be considered
as fully by this Court as any other government publications. More-
over, the documents involved were before the court below as part
of the record in United Siates v. New York Times, —— F.2d ——
(2nd Cir. 1971). Thus, the refusal of the Second Circuit to even

consider the documents appears to have been absolutely unjustified.
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North Vietnam, of which neither Congress nor the public
were informed, began as early as 1963, under the code name
of Operation 34A. (See pp. 239-240 and Document No. 61,
The Pentagon Papers, Bantam Ed. 1971.) The Gulf of
Tonkin Resolution itself was drafted by the State Depart-
ment in May, 1964 many months before the actual Gulf of
Tonkin incident. (See Document No. 66, tbid.) The Ameri-
can destroyers in the Gulf of Tonkin in August, 1964 were
gathering information for Operation 34A actions against
North Vietnam. (Ibid. p. 240.) Contingency plans for the
bombing of North Vietnam and the shipment of American
troops were prepared by the Joint Chiefs of Staff as early
as January, 1964 long before there was any pretext of
North Vietnamese attacks upon American forces. (Docu-
ment No. 62, :bid.) In September, 1964 a “scenario” was
prepared by an Assistant Secretary of Defense whereby
the North Vietnamese would be provoked into taking action
against United States forces which could be used as justi-

fication for even greater American escalation. (Document
No. 79, tbid.)

These documents show that the initiative for American
military moves in Vietnam was always made by the Execu-
tive Department without any consultation with Congress,

indeed often with an attempt to deliberatively deceive Con-
gress.®* Even after the war had increased in scope, Con-

8 One example of Congressional deception was cited by Senator
George S. McGovern. Secretary of Defense Robert S. McNamara
told the Senate Foreign Relations Committee in secret session at
the time of the Tonkin Gulf Resolution that the American Navy
“played absolutely no part in, was not associated with, was not
aware of any South Vietnamese actions . . .” in the Tonkin Gulf
area. But the program of covert military operations against
North Vietnam in the Gulf, though manned by South Vietnamese,
was planned and financed by our government. See 117 Cong. Rec.
E 6054 et seq. (daily ed. June 17, 1971).




gress was kept in the dark on the Executive’s plans for
further escalation. Congressman George Brown of Cali-

fornia said on March 1, 1966: “Not once has Congress been
asked to vote on these decisions (on further escalation)
prior to their being taken.” 112 Cong. Rec. 4465.

It is impossible to speak of “mutual participation” be-
tween the Executive and Congress under these circum-
stances. Once American troops were committed to battle,
Congress had no choice but to supply them with weapons
and material to defend themselves. But given the pattern
of secrecy and deception practiced upon Congress by the
Executive as revealed by the Pentagon Papers, this post-
hoc appropriation of funds cannot conceivably be considered
the independent exercise of the war power required by the

Constitution as a check upon unbridled Executive military
action.

Y.

The Executive may not employ comnscripts to wage

war in the absence of explicit Congressional authoriza-
tion of the war.

At best, serious doubts exist concerning the constitution-
ality of military conscription in the absence of an express
authorization of hostilities by Congress. See, Friedman,
Conscription and the Constitution, 67 Mich. L. Rev. 1493
(1969). However, even if one assumes constitutional
validity of the “peacetime draft,” it is quite another matter
to permit the Executive to deploy “peacetime draftees” in
major combat operations in the absence of explicit Con-
gressional authorization. While it may be permissible for
an Executive to deploy volunteers in military combat
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operations which have received, at most, only implied
Congressional approval, it is intolerable to permit the
Executive to utilize the manpower marshalled by a peace-
time draft as cannon fodder for a war which Congress
has never explicitly authorized.

The deprivation of personal liberty inherent in a system
of peacetime military conscription cannot be escalated into
a potential deprivation of life itself in the absence of an
express Congressional act. A free society simply lacks
the power to compel its citizens to risk their lives in mili-
tary combat in the absence of an explicit, unequivocal Con-
gressional finding that such a drastic step is necessary.
Thus, unless and until Congress expressly authorizes the
use of conscripts in Vietnam, the Executive may pursue its
Indochinese adventure, if at all, only with men who volun-
teer for combat in Vietnam.

VL.

Petitioner may not be deployed in Vietnam except in
compliance with PL 92-129 and PL 92-156.

In response to the decisions of the United States Court
of Appeals for the Second Circuit in Berk v. Laird, 443 F.2d
1039 (2nd Cir. 1971) and DaCosta v. Laiwrd, 448 F.2d 1368
(2nd Cir. 1971), Congress enacted legislation in connec-
tion with the 1971 Selective Service Act and the 1971
Armed Forces Appropriation Aect expressly declaring
it to be ¢ . . . the policy of the United States . .. to ter-
minate at the earliest practicable date all military opera-
tions in Indochina . . . subject to the release of all American
prisoners of war.” PL 92-156. However, the Executive
has explicitly repudiated the legislation, stating:




. “Te avoid any possible miseonceptions, I wish to em-

¢ies of this administration. Section 60k urges that the
President establish a ‘final date’ for the withdrawal
ﬁ:

of all U.S. forces from Indochina, subject only to the

release of U.S. prisoners of war and an accounting for
the missing in action.

Section 601 expresses a judgment about the manner in
which the American involvement in the war should be.
ended. However, it is without binding ferce or effect,
and it does not reflect my judgment about the way in
which the war should be brought to a conclusion. My

signing of the bill that contains this section, therefore,

will not echange the policies I have pursued and that I
shall continue to pursue toward this end.” *

In Massachusetts v. Laird, —— F.2d —— (First Cir.
1971) (Docket No. 71-1177), the First Circuit followed the
Orlando case and ruled that Congress had impliedly au-

thorized the Vietnam war by its “supportive” legislation.
However, the Court stated:

“The war in Vietnam is a product of the jointly sup-
portive actions of the two branches to whom the eon-
geries of the war powers have been commjttéd. Be-
cause the branches are not in opposition, therfe is no:
necessity of determining boundaries. Should either
branch be opposed to the comtinuance of hostilities,
however, and present the issue in clear terms, a court

* Statement on November 17, 1971, Weekly compilation ¢f Presi-
dential Documents, November 22, 1970, p. 1531.

phasize that section 601 of this act—the so-called
‘Mansfield Amendment’—does not represemt the poli-

T
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might well take a different view.” (Slip opinion at p.
13) (emphasis added).

The Executive’s repudiation of Congress’ opposition “to
the continuance of hostilities” brings us to precisely the
point described in the Massachusetts opinion. Whatever
the issues might have been in the past, we are now con-
fronted by a situation in which the Executive and the Legis-
lature have expressed conflicting positions concerning the
continuation of hostilities in Vietnam. It is, therefore, 1n-

cumbent upon the judiciary to delineate the “boundaries”
of their respective constitutional responsibilities.

The basic issue is whether the Executive, having con-
sistently argued that Congressional actions granting ‘“the
sinews of war” constituted implied approval of the war
in Vietnam, may now ignore explicit Congressional direc-

tions that the war is to be terminated immediately upon the
release of American prisoners of war.

In Berk v. Lawd, 429 F.2d 302 (2nd Cir. 1970), the
Second Circuit stated:

“If the executive branch engaged the nation in pro-
longed military activities without any significant con-
gressional authorization, a court might be able to de-
termine that this extreme step violated a discernible
standard calling for some mutual participation by

Congress in accordance with Article I, Section 8.” 429
F.2d at 305.

By repudiating the Mansfield Amendment, the Executive
has gone beyond the situation described in Berk, for its cur-
rent actions in Vietnam are not merely without authoriza-

tion by Congress, but are in direct violation of express
Congressional will.




CONCLUSION

The consequences of continued silence by this Court
on the Vietnam war can only be confusion, unrest, and
continued uncertainty. Until constitutional responsibility
is firmly fixed by this Court, millions of Americans will
question the Constitutional legitimacy of any military
action that the government may take in the future. The
nation deserves a final answer to these questions which

have so troubled and perplexed our society.

For the reasons set forth above the petition for certiorari
should be granted.

Respectfully submitted,

LeoN Friepmawn
42 West 44th Street
New York, N. Y. 10036

BUurT NEUBORNE
New York Civil Liberties Union
84 Fifth Avenue
New York, N. Y. 10011

NorMAN DoORSEN
New York University Law School

40 Washington Square South
New York, N. Y. 10012

Attorneys for Petitioner
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that  because Congress had never ‘declared war against
North Vietnam, the defendants’ actions were in disregard
of the Constitution. The district court granted the de-
fendants’ motion for summary judgment on the authority
of this court’s decision in Orlando v. Laird, 443 F.2d 1039
(2 Cir. 1971). It is our opinion that this case is governed
by Orlando, and we affirm the judgment of the district
court.

The appellant argues that the repeal by Congress of
the Gulf of Tonkin Resolution removed one of the two

vital supports which, he asserts, this court considered
to be essential prerequisites to its conclusion in Orlando
that there was legislative conduct equivalent to a decla-
ration of war—the other support was a series of appro-
priations and Selective Service Acts for the Vietnam con-
flict. This is, however, a misconstruction of the Orlando
decision. We said:

“Putting aside for a moment the explicit authorization
of the Tonkin Gulf Resolution, we disagree with ap-
pellants’ interpretation of the declaration clause for
neither the language nor the purpose underlying that
provision prohibits an inference of the fact of authori-
zation from such legislative action as we have in this
instance. The framers’ intent to vest the war power
in Congress is In no way defeated by permitting an
inference of authorization from legislative action fur-
nishing the manpower and materials of war for the

protracted military operation in Southeast Asia.” 443
F.2d at 1043.

In other words, there was sufficient legislative action in
extending the Selective Service Act and in appropriating
billions of dollars to carry on military and naval opera-

tions in Vietnam to ratify and approve the measures taken
by the Executive, even in the absence of the Gulf of Tonkin
Resolution. That resolution came at a time when a police
action was being escalated into a large scale conflict and
was & clear expression of congressional intent to support
the Executive’s move in that direction. Its repeal did not
wipe out its history nor could it have the effect of a nunc
pro tunc action. The Conference Committee recommend-
ing the repeal amendment in 1970, which was passed,
expressed the reason for it as follows: “Recent legislation
and Executive statements make the 1964 resolution unnec-
essary for the prosecution of U. S. foreign policy,” Cong.
Rep. No. 1805, 91st Cong., 2nd Sess., U.S. Code Cong. &
Ad.News, p. 6069 (1970). It was not the intent of Con-
gress in passing the repeal amendment to bring all military
operations in Vietnam to an abrupt halt. The Executive
was then endeavoring to unwind the conflict as rapidly as
it was feasible to do so. It has steadily pursued that ob-
jective up to the present time and has declared it to be its
intention to continue the withdrawals of combat forces. If
the Executive were now escalating the prolonged struggle
instead of decreasing it, additional supporting action by
the Legislative Branch over what is presently afforded,
might well be required. But that is not the case before us.

If the mutual action by the Legislative and Executive
branches and the particular means of collaboration they
adopted to escalate a police action into large scale military
operations are not a violation of the Constitution, as we
held in Orlando, it can hardly be said that the combined
efforts of the same two branches to achieve an orderly
deceleration and termination of the conflict are. The Con-
gress has continued to support the steps taken by the
Executive in this regard. Although a number of senators
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speedier winding down of the armed strife and have sought
to bring this about by introducing amendments to the draft
extension bill to prevent the use of funds for the deploy-
ment or maintenance of United States Armed Forces in
Indochina after specified dates, these amendments were
defeated in the Senate on June 16, 1971 by votes of
52-44 (Chiles Amendment) and 5542 (McGovern-Hatfield
Amendment), 117 Cong.Rec.S. 9273, 9279 (dally ed. June
16, 1971), and in the House on June 17, 1971 by a vote
of 237-147, 117 Cong.Rec.H. 5410 (daily ed. June 17, 1971).1
On September 21, 1971, the Senate approved the House Bill
extending the Selective Service Act through June 30, 1973,
Pub.L. No. 92-129 (Sept. 28, 1971) (H.R. 6531, 92nd Cong.
1st Sess.). The Bill, as enacted, did not quarrel with the
fact that troops were in Indochina but simply stated that
it was the sense of Congress that there be a prompt and
orderly withdrawal of United States forces from that area.

The remaining points raised by the appellant do not
have sufficient merit to call for discussion. It may be said,
however, that appellant’s claim that the so-called ‘“Pen-
tagon Papers” revealed that there was in fact no mutual
participation between Congress and the Executive as stated
in the Orlando decision is not properly before us. The
“Pentagon Papers” were not a part of the record in this

1 The appellant argues that there was widespread congressional
criticism of the Orlando court’s interpretation of the meaning of
congressional action on military spending and draft extension bills.
In light of this argument, it is interesting to note that the House
defeated the McGovern-Hatfield Amendment knowing full well
exactly how such a defeat would be interpreted. Just prior to the
vote, Congressman Pepper, citing Orlando, told the House that
if it did not approve the amendment it would be voting for a
declaration of war in Indochina, 117 Cong.Rec.H. 5409 (daily
ed. June 17, 1971).

and representatives have strongly and sincerely urged a

Sa

case, nor was there evidentiary material in support of their
authenticity. |

As the constitutional propriety of the means by which
the Executive and the Legislative branches engaged in
mutual participation in prosecuting the military opera-
tions in Southeast Asia, 1s, as we held in Orlando, a po-
litical question, so the constitutional propriety of the
method and means by which they mutually participate in
winding down the conflict and disengaging the nation from
it, is also a political question and outside of the power
and competency of the judiciary.

The judgment of the district court is affirmed.
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Judgment APPENDIX B
UNITED STATES DISTRICT COURT ' Constitutional and Statutory Provisions Involved
EasTERN DisTRICT OF NEW YORK Constitution
71-C-950 Article I, Section 8
———— ———————— | The Congress shall have Power to lay and collect
ErNEsT DACosTa, o . Taxes, Duties, Imposts and Excises, to pay the Debts
: - Plawntof, : and provide for the common Defence and general Wel-
—against— ‘, fare of the United States; but all Duties, Imposts and
MeLvin Lamp, individually, and as Secretary of Defense of . Excises shall be uniform throughout the United
the United States; and RoBerT FrROEHLKE, individually, States; . . . _ _
and as Secretary of the Army of the United States; To d.eﬁne and punish . . . Offences against the Law
CoroNEL JaMES D. AnpERS, Chief of Staff, United States of Nations;
Army Infantry Training Center, Fort Polk, Louisiana, To declare War, grant Letters of Marque and Re-

prisal, and make Rules concerning Captures on Land

Defendants. and Water:
wm——————— s ——— To raise and support Armies, but no Appropriation
An order of the Honorable John F. Dooling, Jr., United of Money to that Use shall be for a longer Term than
States District Judge, having been filed on July 27, 1971, two FERER ) _
granting defendants’ motion for summary judgment; and To provide and maintain a Navy;
denying plaintiff’s cross-motion for summary judgment; To make Rules for the Government and Regulation of
and directing the Clerk to enter judgment that plaintiff the land and naval Forces;
take nothing and that the action be dismissed on the merits, To provide for calling forth the Militia to execute the
| _ Laws of the Union, suppress Insurrections and repel
It is orpERED and ApJUDGED that defendants’ motion for Invasions;

summary judgment be granted; and that plaintiff’s motion
for summary judgment be denied; and that plaintiff take
nothing and that the action be dismissed on the merits.

To provide for organizing, arming, and disciplining,
the Militia, and for governing such Part of them as
may be employed in the Service of the United States,

Dated: Brooklyn, N.Y. reserving to the States respectively, the Appointment
July 28, 1971 of the Officers, and the Authority of training the Militia
Lewis OrGEL according to the discipline prescribed by Congress;

Clerk
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To exercise exclusive Legislation in all Cases whatso-
~ ever, . . . over all Places purchased by the Consent
- of the Legislature of the State in which the Same shall

be, for the Erection of Forts, Magazines, Arsenals,
dock-Yards, and other needful Buildings;

To make all Laws which shall be necessary and
proper for carrying into Execution the foregoing
Powers, and all other Powers vested by this Constitu-
tion in the Government of the United States, or in any
Department or Officer thereof.

Article I, Section 1

The executive Power shall be vested in a President
of the United States of America. . ..

Article I, Section 2

The President shall be Commander in Chief of the
Army and Navy of the United States, and of the Militia
of the several States, when called into actual Service

~ of the United States; . . .

Statutes

Gulf of Tonkin Resolution (“Joint Resolution to promote

the maintenance of international peace and security in
Southeast Asia,” P.L. 88-408, 78 Stat. 384, August 10, 1964)

Whereas naval units of the Communist regime in
Vietnam, in violation of the principles of the Charter
of the United Nations and of international law, have
deliberately and repeatedly attacked United States
naval vessels lawfully present in international waters,
and have thereby created a serious threat to interna-

tional peace; and

Oa

Whereas these attacks are part of a deliberate and
systematic campaign of aggression that the Communist
regime 1n North Vietnam has been waging against its

neighbors and the nations joined with them in the col-
lective defense of their freedom; and

Whereas the United States is assisting the peoples
of southeast Asia to protect their freedom and has no
territorial, military or political ambitions in that area,
but desires only that these peoples should be left in
peace to work out their own destinies in their own way:

Now, therefore, be it

Resolved by the Senate and House of Representa-

twes of the United States of American in Congress
assembled, That:

The Congress approves and supports the determina-
tion of the President, as Commander in Chief, to take
all necessary measures to repel any armed attack

against the forces of the United States and to prevent
further aggression.

Sec. 2. The United States regards as vital to its
national interest and to world peace the maintenance
of international peace and security in Southeast Asia.
Consonant with the Constitution of the United States
and the Charter of the United Nations and in accord-
ance with its obligations under the Southeast Asia
Collective Defense Treaty, the United States is, there-
fore, prepared, as the President determines, to take
all necessary steps, including the use of armed forece,
to assist any member or protocol state of the South-
east Asia Collective Defense Treaty requesting assist-
ance in defense of its freedom.
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. See. 3. This resolution shall expire when the Presi-

- dent shall determine that the peace and security of the

 area is reasonably assured by international conditions

- ereated by action of the United Nations or otherwise,
except that it may be terminated earlier by concurrent
resolution of the Congress.

Foreign Military Sales Act (P.L. 91-672, 84 Stat. 2053,
January 12, 1971)

Sec. 12. The joint resolution entitled “Joint resolution
__to promote the maintenance of international peace and
security in Southeast Asia,” approved August 10, 1964

. . 18 terminated effective upon the day that the second
session of the Ninety-first Congress is last adjourned.

Defense Supplemental Appropriations Aect, 1965 (P.L.
89-18, 79 Stat. 109, May 7, 1965)

For transfer by the Secretary of Defense, upon deter-
mination by the President that such action is necessary
in connection with military activities in southeast Asia,
to any appropriation available to the Department of
Defense for military functions, to be merged with and
to be availlable for the same purposes and for the same

time period as the appropriation to which transferred,
$700,000,000, to remain available until expended.

Supplemental Defense Authorization Aect, 1966 (P.L.
89-367, 80 Stat. 36, March 16, 1966)

Sec. 401. (a) Funds authorized for appropriation for
the use of the Armed Forces of the United States under
this or any other Act are authorized to be made avail-

“able for their stated purposes in connection with sup-
port of Vietnamese and other free world forces in
Vietnam, and related costs, during the fiscal years 1966

—-and 1967, on such terms and conditions as the Secre-
tary of Defense may determine.

Armed Forces Supplemental Authonzatlon Act, 1967
(P.L. 90-5, 81 Stat. 5, March 16, 1967)

Sec. 401. The Congress hereby declares—

(1) 1ts firm intentions to provide all necessary sup-
port for members of the Armed Forces of the United
States fighting in Vietnam;

(2) 1its support of efforts being made by the Pr‘e:i-l-
dent of the United States and other men of good wi

throughout the world to prevent an expansion of the
war 1n Vietnam and to bring that conflict to an end
through a negotiated settlement which will preserve
the honor of the United States, protect the vital inter-
ests of this country, and allow the people of South
Vietnam to determine the affairs of the nation in their
own way; and

(3) 1its support for the convening of the nations that
participated in the Geneva Conferences or any other
meeting of nations similarly involved and interested
as soon as possible for the purpose of pursuing the
general principles of the (Geneva accords of 1954 and
1962 and for formulating plans for bringing the con.
flict to an honorable conclusion.




~Draft Extension Act of 1971, Title 1V
(P.L 92-129, 85 Stat. 361, September 28, 1971)

Sno 401. It is hereby declared to he the sense of Con-
gress that the United States terminate at the eariest prac-
ticable date all military operations of the United States in
Indochina, and provide for the prompt and orderly with-
drawal of all United States military forces at a date certain
subject to the release of all American prisoners of war
held by the Government of North Vietnam and forces allied
Wlth such Government, and an accounting for all Amer-
icans missing in action who have been held by or known
to such Government or such forces. The Congress hereby
urges and requests the President to implement the above
expressed policy by initiating immediately the following
actions:

(1) Negotiate with the Government of North Viet-

- nam for an immediate cease-fire by all parties to the
hostilities in Indochina.

(2) Negotiate with the Government of North Viet-
nam for the establishing of a final date for the with-
drawal from Indochina of all military forces of the
United States contingent upon the release at a date
certain of all American prisoners of war held by the
Government of North Vietnam and forces allied with
such Government.

(3) Negotiate with the Government of North Viet-
nam for an agreement which would provide for a
series of phased and rapid withdrawals of United
States military foreces from Indochina subject to a
corresponding series of phased releases of American

"-'F-f-'l-‘h T e ™l P iy S =Tt
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prisoners of war, and for the release of any remaining
American prisoners of war concurrently with the with-
drawal of all remaining military forces of the United

States by not later than the date established pursuant
to paragraph (2) hereof.

Military Procurement Authorization Aect for 1972, Title VI
(P.L. 92-156, 85 Stat. 430, November 17, 1971)

Sec. 601. (a) It is hereby declared to be the policy of the
United States to terminate at the earliest practicable date
all military operations of the United States in Indochina,
and to provide for the prompt and orderly withdrawal of
all United States military forces at a date certain, subject
to the release of all American prisoners of war held by the
Government of North Vietnam and forces allied with such
Government and an accounting for all Americans missing
in action who have been held by or known to such Gov-
ernment or such forces. The Congress hereby urges
and requests the President to implement the above-
expressed policy by initiating immediately the following
actions:

(1) Establishing a final date for the withdrawal
from Indochina of all military forces of the United
States contingent upon the release of all American
prisoners of war held by the Government of North
Vietnam and forces allied with such Government and
an accounting for all Americans missing in action who
have been held by or known to such Government or
such forces.

(2) Negotiate with the Government of North Viet-
nam for an immediate cease-fire by all parties to the
hostilities in Indochina.
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(3) Negotiate with the Government of North Viet-
nam for an agreement which would provide for a series
of phased and rapid withdrawals of United States
military forces from Indochina in exchange for a cor-
responding series of phased releases of American
prisoners of war, and for the release of any remaining
American prisoners of war concurrently with the with-
drawal of all remaining military forces of the United
States by not later than the date established by the
President pursuant to paragraph (1) hereof or by
such earlier date as may be agreed upon by the nego-
tiating parties.
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