UNITED STATES DISTRICT COURT

MIDDLE DISTRICT OF LOUISIANA

EAST BATON ROUGE FEDERATION OF TEACHERS,

CIVIL ACTION
Plaintiff, NO. 3:08-CV-671-JJB

V.

EAST BATON ROUGE PARISH SCHOOL BOARD,

Defendant.

MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF
PLAINTIFF’S MOTION FOR A PRELIMINARY INJUNCTION




INTRODUCTION

Defendant East Baton Rouge Parish School Board (“the School Board™) imposes
drug tests on its teachers whenever they suffer injuries on the job, even where there is no
suspicion of drug use and despite binding Fifth Circuit precedent that this suspicionless
search policy is unconstitutional. Because these suspicionless searches plainly violate the
teachers’ privacy and Plaintiff, the East Baton Rouge Federation of Teachers (“the
Federation of Teachers”™), is likely to prevail on the merits of its claim, the Federation of
Teachers respectfully requests that this Court preliminarily enjoin the School Board’s
unconstitutional policy.

The School Board’s post-accident drug-testing policy involves no ordinary search.
Rather, the School Board compels and analyzes teachers’ bodily fluids—revealing the
teachers’ medical conditions and effectively peering into their medicine cabinets—
without any suspicion that the teachers” accidents involved illegal drugs. Compulsion of
the teachers’ bodily fluids is unreasonable and degrading to these dedicated public
servants. There is no justification to drug test teachers every time they sustain a
contusion slipping on a wet floor or receive a cut resulting from an assault by a student.
In light of binding Fifth Circuit case law, the challenged suspicionless drug-testing policy
must be enjoined.

FACTS
Teachers are among the most trusted and respected government employees. They

also are amonyg the least likely public servants to use illegal drugs. Exh. A} However,

! Exhibit A is a true and correct copy of an excerpt of a federal government study.

The study, found at htip://www.oas.samhsa.gov/work2k7/work.pdf, reports that school



they are being drug tested pursuant to the School Board’s suspicionless drug-testing
policy whenever they slip on a wet floor, pull a muscle while reaching for an eraser,
suffer a laceration at the hands of an attacking student, or scrape their arm when
participating in a faculty-student softball game.

The School Board demands that its teachers be subjected to drug and alcohol tests
whenever they are involved in an accident or “near miss of an accident” during the school
day. Exh. B, p. 11 (Section B.1.a). Distinct from the School Board’s unchallenged
suspicion-based drug-testing policy,” its suspicionless, post-accident drug-testing policy
does not require that injured teachers be suspected of wrongdoing before they are forced
to hand over their urine. Moreover, a teacher involved in an accident who refuses to
provide her bodily fluids for a drug test can be terminated. Id.

The drug test of East Baton Rouge teacher Peggy Reno illustrates how the School
Board’s suspicionless drug-testing policy is implemented. Ms. Reno is a veteran and
respected teacher. Trained to teach English language arts/reading, math, science, and
social studies classes, Ms. Reno is a two-time East Baton Rouge teacher of the year. Exh.
C. She has never in her life illegally used a controlled substance, and her school has
never suspected otherwise. J/d at ] 5, 8. On September 24, 2008, a student punched
Ms. Reno, but the assault did not cause any physical injuries. /d. at % 7. After the attack,
Ms. Reno was forced to submit to a drug test pursuant to the challenged post-accident

drug-testing policy. /d. at 9. The School Board has admitted that the circumstances of

employees use drugs at lower rates than even computer scientists, mathematicians, and
healthcare practitioners. Exh. A.

2 The School Board drug tests its employees in a variety of other contexts, such as
when it suspects that its teachers are intoxicated during school hours (“suspicion-based
testing”). The Federation of Teachers does not challenge this, or any, drug-testing policy
other than the suspicionless, post-accident testing policy.



the attack did not indicate that Ms. Reno was under the influence of drugs or alcohol. /d.
at 9 8. Indeed, Ms. Reno has never been intoxicated during the scope of her employment.
Id at 5. However, as a result of the attack on Ms. Reno—an incident in which she was
the victim—this award-winning teacher, never suspected of drug use, was required to
provide a sample of her urine for inspection and analysis by her school officials.

Countless other teachers who have never used drugs—and who have never been
suspected of using drugs—have been subjected to similar searches. These analyses of
bodily fluids are significantly more invasive than typical searches. Unlike the search of a
jacket pocket or desk, an analysis of urine can reveal teachers’ most sensitive medical
information, such as whether they have certain diseases, whether they take prescription
medication, and whether they are pregnant. See Skinner v. Ry. Labor Executives’ Ass’n,
489 U.S. 602, 617 (1989) (“[Clhemical analysis of urine, like that of bloed, can reveal a
host of private medical facts about an employee, including whether he or she is epileptic,
pregnant, or diabetic.”). The initial drug test is non-specific and returns many “false
positives” for illegal drugs when the teacher is merely lawfully taking a prescription drug,
for example, Therefore, teachers are required to disclose their legal prescriptions—which
often resulis in the disclosure of teachers’ sensitive medical conditions—when they hand
over their urine for inspection. See Exh. C,§ 10.

Challenging this troubling policy, the Federation of Teachers filed the instant
lawsuit on behalf of the 1,600 teachers it represents in the East Baton Rouge Parish
School System. It seeks declaratory relief and a permanent injunction to stem these
suspicionless searches of its members. It now respectfully moves for preliminary relief to

enjoin the implementation of the School Board’s unconstitutional search policy.



The Federation of Teachers” members currently face the imminent threat of being
forced 1o hand over their urine to the government for inspection, even though they are not
suspected of wrongdoing. These teachers are dedicated and dutiful public servants who
pose no safety threat whatsoever. They have nothing to hide, but want their privacy
respected.

ARGUMENT

The Fifth Circuit has held that post-accident searching of teachers’ urine is
unconstitutional when there is no suspicion that the accident is due to illegal drug use.
Under binding Fifth Circuit precedent, the School Board’s suspicionless drug-testing
policy is unconstitutional and must be enjoined.

The Federation of Teachers’ claim satisfies the four-part test for the granting of a
preliminary injunction: (1) there is a substantial likelihood that the Federation will prevail
on the merits of its claim; (2) there is a substantial threat that the Federation’s members
will suffer irreparable injury if a preliminary injunction is not granted; (3) the threatened
injury to the Federation’s members outweighs the injury, if any, that a preliminary
injunction would pose to the School Board; and (4) granting the preliminary injunction
will not disserve the public interest. Speaks v. Kruse, 445 F.3d 396, 399-400 (5th Cir.
2006) (providing these factors for the issuance of a preliminary injunction); Concerned
Women for Am., Inc. v. Lafayette County, 883 F.2d 32, 34 (5th Cir. 1989) (same). In
United Teachers of New Orleans v. Orleans Parish School, 142 F.3d 853 (5th Cir. 1998),
the Fifth Circuit held that a plaintiff-teacher’s union was likely to prevail on the merits of
its claim that a school district’s suspicionless, post-accident drug-testing policy was

unconstitutional, and it instructed the district court to enjoin such suspicionless searches.



United Teachers is dispositive and compels the granting of a preliminary injunction to

enjoin the School Board’s identical policy.

1. THE FEDERATION OF TEACHERS IS LIKELY TO PREVAIL ON THE
MERITS OF ITS CLAIM UNDER BINDING FIFTH CIRCUIT
PRECEDENT.

The Federation of Teachers is likely to prevail on the merits of its claim that the
suspicionless, post-accident drug-testing policy violates the Fourth Amendment.
Suspicionless searches almost always offend the Constitution, and the Fifth.Circuit has
held that the suspicionless search policy at issue here is unconstitutional.

The Federation’s Fourth Amendment claim tracks a well-recognized three-step
analysis. First, drug testing is a search for purposes of the Fourth Amendment. Chandler
v. Miller, 520 U.S. 305, 313 (1997); Skinner, 489 U.S. at 617. As the Supreme Court has
stated, “[t]here are few activities in our society more personal or private than the passing
of urine. . . . Because it is clear that the collection and testing of urine intrudes upon
expectations of privacy that society has long recognized][,] . . . these intrusions must be
deemed searches.” Skinner, 489 U.S. at 617 (quoting Nat 'l Treasury Employees Union v.
Von Raab, 816 F.2d 170, 175 (5th Cir. 1987)). Second, government searches almost
always must be based on individualized suspicion of wrongdoing. Chandler, 520 U.S. at
313. In other words, suspicionless searches, such as drug tests, are presumptively
unconstitutional. Third, the government may institute suspicionless employee drug
testing only pursuant to an extremely narrow and jealously protected set of
circumstances: where the government satisfies its burden of demonstrating a “special
need” to drug test a particular class of workers, and even then, only where the

government’s public interest in random drug testing outweighs the employees’ personal



privacy interest. Nat’'l Treasury Employees Union v. Von Raab, 489 U.S. 656, 665-66
(1989); see also, e.g., Baron v. City of Hollywood, 93 F. Supp. 2d 1337, 1342 (S.D. Fla.
2000) (noting that the government bears the “burden of showing a “special need.””);
O'’Neill v. Louisiana, 61 F. Supp. 2d 485, 497 (E.D. La. 1998) (“The burden falls on [the
government] to demonstrate . . . [a] ‘special need’. .. .”).

Applying this framework, the Fifth Circuit held that a drug-testing policy identical
to the poﬁcy challenged in this case is unconstitutiongl. In United Teachers, the court of
appeal assessed the cdnstimtionality of a school district’s “testing of all emi;]oyees
injured in the course of employment without regard to the circumstances, even without
any suggestion that a triggering injury was caused by any misstep of the employee 1o be
tested.” 142 F.3d at 856. The court’s analysis hinged on whether suspicionless, post-
accident searches of teachers “can fit . . . within a special needs exception.” Id. Holding
that a school district does not have a special need to subject teachers to drug tests
following on-the-job accidents where the school lacks suspicion that drug use led to the
accident, the Fifth Circuit held that the plaintiff-teacher’s union was likely to prevail on
the merits of its constitutional challenge. Id. at 857.°

The School Board’s policy is materially identical—and nearly verbatim—to the

policy that the Fifth Circuit held unconstitutional in United Teachers. As in United

3 United Teachers is consistent with judicial opinions across the country that strike

down policies requiring suspicionless drug testing of teachers. While suspicionless post-
accident testing of teachers is unique-—the Federation of Teachers is unaware of any case
beside United Teachers that has considered such a policy—the vast majority of courts to
have considered suspicionless random drug testing of teachers have likewise struck down
these policies. See, e.g., Ga. Ass’'n of Educators v. Harris, 749 F. Supp. 1110 (N.D. Ga.
1990); Bangert v. Hodel, 705 F. Supp. 643 (D. D.C. 1989); Inn re Patchogue-Medford
Congress of Teachers v. Bd. of Educ., 505 N.Y.S. 2d 888 (App. Div. 1986); see aiso
Baron, 93 F. Supp. 2d 1337 (striking down city’s policy of randomly drug testing all of
its employees, including teachers).



Teachers, the School Board’s policy requires the analysis of a teacher’s urine whenever
he or she is involved in an accident, even where there is no suspicion that the teacher was
intoxicated. In light of this binding precedent, the Federation of Teachers is likely to
prevail on the merits of its Fourth Amendment claim.

I1. THE EQUITABLE FACTORS LIKEWISE MILITATE IN FAVOR OF
PRELIMINARILY ENJOINING THE SCHOOL BOARD’S
UNCONSTITUTIONAL POLICY.

The Fifth Circuit enjoined the suspicionless, post-accident search policy in United
Teachers after finding that the plaintiff—teacher’$ union was likely to prevail on the merits
of its claim; the equitable factors for an injunction so clearly tipped in favor of
preliminarily enjoining the unconstitutional policy that the court did not even pause to
mention them. See id. at 856 (“The usual standards for grant of a preliminary injunction
are applicable. The only element at issue is the likelihood of success on the merits.”).
Here, too, the equitable factors clearly militate in favor of granting a preliminary
injunction, where teachers face a serious and imminent violation of their privacy as a
result of an unconstitutional search policy.

A. The Teachers Will Suffer an Imminent Injury if They Are Required to

Produce Their Bodily Fluids and Valid Medical Prescriptions For
Inspection.

If a preliminary injunction does not issue, the teachers’ injury is irreparable and
painfully clear. They stand to lose their privacy, to involuntarily disclose their most
sensitive medical conditions and valid medical prescriptions, and, in the process, to
forego their constitutional rights.

Privacy violations, much like First Amendment violations, are irreparable injuries.

Deerfield Med. Ctr. v. City of Deerfield Beach, 661 F.2d 328, 338 (5th Cir. 1981). Once



an “infringement has occurred,” the Fifth Circuit has held, “it cannot be undone by
monetary relief.” 1d.

The inspection and analysis of one’s bodily fluids is a serious infringement of
privacy. It can inform the State about a teacher’s most sensitive medical information,
such as whether she has certain diseases, takes prescription medication, or is pregnant.
See Skinner, 489 U.S. at 617 (*[C]hemical analysis of urine, like that of blood, can reveal
a host of private medical facts about an employee, including whether he or she is
epﬂebﬁc, pregnant, or diabetic.”); see alse Exh. C, § 10 (noting that teachers are forced to
disclose their legal drug prescriptions when they hand over their urine for analysis). As
the federal district court for the District of Columbia noted: “[Clompulsory urinalysis . . .
can provide Government officials with a periscope through which they can peer into an
individual’s private life,” highlighting the legal use of prescribed medications and
exposing the “intimate details of [an] iliness or illnesses.” Barngert, 705 F. Supp. at 649.
Of course, once other people learn of this sensitive information, it cannot be “unlearned™;
the harm is serious and cannot be undone.

B. The Teachers Would Suffer a Greater Hardship if the Injunction Were

Denied Than the School Board Would Suffer If Its Unconstitutional Policy
Were Enjoined.

The teachers, as noted above, stand to suffer serious and imminent incursions into
their privacy if the suspicionless drug-testing policy is not enjoined. Their injury is far
greater than the hardship, if any, the School Board would suffer if the Court grants the
Federation of Teachers’ motion.

Granting a preliminary injunction would not harm the School Board. Rather, it

would result in the School Board rejoining the ranks of the overwhelming majority of



school districts in this country, which do not require injured or attacked teachers to be
drug tested absent suspicion of drug use. Furthermore, there is no evidence that the
School Board’s drug-testing policy reduces the incidence of drug use among teachers.
Nor is there evidence that drug use among East Baton Rouge teachers has declined since
the policy went into effect. In short, enjoining the suspicionless, post-accident drug-
testing policy until this Court can decide the case fully and finally will not harm the
School Board.

However, if the Court were to deny a preliminary injunction, injured teachers will
have to produce their bodily fluids and valid medical prescriptions for inspection. With
irreparable privacy violations on the one hand, and little to no harm to the School Board
on the other hand, the balance of hardships clearly weighs in favor of preliminarily
enjoining the suspicionless search policy.

C. Protecting Teachers’ Constitutional Rights Will Not Disserve the Public
Interest.

Preliminarily enjoining the School Board’s suspicionless drug-testing policy will
not disserve the public interest. On the contrary, a preliminary injunction, which will
protect teachers’ privacy and uphold funda;nental constitutional rights against
suspicionless searches, will advance the pﬁblic interest.

Where a policy threatens constitutional rights, a preliminary injunction does not
disserve the public interest. See, e.g., Wexler v. City of New Orleans, 267 F. Supp. 2d
559, 568-69 (E.D. La. 2003). In Wexler, for example, the court found that the public
interest was not disserved by preliminarily enjoining an ordinance that threatened First

Amendment rights: “The public interest is best served by enjoining the effect of an



ordinance which limits potentially constitutionally protected expression until it can be
conclusively determined that the ordinance withstands constitutional scrutiny.” Jd.

Here, guaranteeing the integrity of constitutional privacy “until it can be
conclusively determined that the [policy] withstands constitutional scrutiny” undoubtedly
serves the public interest. Ensuring teachers® privacy is imperative. It cannot be in the
public interest to require that teachers surrender their constitutional right to privacy—
giving up their freedom from suspicionless searches—as punishment for their public
service. Far from disserving the public interest, enjoining the School Board’s invasive

and unconstitutional policy will best serve the public interest.

CONCLUSION
For the foregoing reasons, the Federation of Teachers respectfully requests that
this Court grant its motion and preliminarily enjoin the School Board’s suspicionless,

post-accident drug-testing policy until final adjudication of this matter.

Dated: December 22, 2008 Respectfully submitted,

s/ Yigal Bander

Yigal Bander #24953

KLEINPETER & SCHWARTZBERG, LLC
619 Jefferson Highway, Ste. 2H

Baton Rouge, LA 70806

Phone: (225) 926-4130

Fax: (225)929-9817

E-mail: yigalb@ksbrlaw.com

Katie Schwartzmann #30295
ACLU Foundation of Louisiana
P.C. Box 56157

New Orleans, LA 70156
Phone: (504) 522-0628

Fax: (888)534-2996
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E-mail: kschwartzmann@]laaclu.org

M. Allen Hopper

Emma Andersson’

ACLU Foundation

1101 Pacific Ave., Ste. 333

Santa Cruz, CA 95060

Phone: (831) 471-9000 x25

Fax: (831)471-9676

E-mail: ahopper@aclu.org
eandersson@aclu.org

Counsel for Plaintiff East Baton Rouge Federation
of Teachers

Applications for pro hac vice admission of out-of-state counsel are pending,
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EXHIBIT A



Figure 3.1 Past Month Ilickt Drug Use among Full-Time Workers Aged 18 fo 64, by
Major Occupational Categories: 2002-2004 Combined
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3.3. Heavy Alcohiol Use among Fulfl-Time Workers, by Occupation
*  The major cecupational groups with the highest prevalence of past month heavy alcchol
use were consiruction and extraction occupations (17.8 peroent) and Instaliation,
maintenance, and repair ocoupations (14,7 peroent) (Figure 3.2 and Table 3.3},

®  Communlty and social services ocoupations (2.8 percent) had the Jowest prevalence of past
month hsavy alcohol use of the major oocupations (Figure 3.2 and Table 3.3).

3.4. Dependence and Abuse among Full-'Time Workers, by Ocenpation '

®  The major occupationel groups with the highoest prevalence of illicit drug dependence or
abuse in the past year were food preparation and serving refated occupations (6.5 percent)
and construction and extraction occupations (6.2 percent) (Table 3.4).

®  Construction and extraction occupetions (16.9 percent) and food preparation end serving

refated ocoupations {14,7 percent) had the highest prevalence of alcohot dependence ot
abuse in the past year in the major occupational groups (Table 34,
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Figure3.3 Past Month Nlicit Drug Use among Full-Time Workers Aged 18 to 64, by
Industry Categories; 2002-2004 Combined
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Figure 3.4 Past Month Heavy Alcohol Use among Full-Time ‘Workers Aged 18 fo 64, by
Industry Categories: 2002-2004 Combined
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East Baton Rouge Parish School System
STATEMENT OF UNDERSTANDING

and
Agreement to Comply

This form must be filled out completely, countersigned and
turned in to your supervisor or principal before you will be
allowed to begin work.

FAILURE TO COMPLY WITH THE RULES AND REGULATIONS AS
PRESENTED IN THE EAST BATON ROUGE PARISH SCHOOL
SYSTEM POLICY MANUAL RISK MANAGEMENT PLAN AND THE
SAFETY HANDBOOK WILL RESULT IN DISCIPLINARY ACTION AND
OR A MANAGEMENT REVIEW.

1 have read, understand and or have had explained o me and have received a copy of the East
Baton Rouge Parish Schoo! System Employee Safety Handbook and agree to abide by the
policies and regulations set therein as a condition of employment.

Employee Name (Please Print) Social Security Number
Employee Signature Date
Signature of Employee's Supervisor or Principal Date

Employees shall report all accidents and work-related injuries to their
supervisor or principal, immediately, even if there was no apparent
injury or damage. Failure to report or late reporting of an accident will

be grounds for disciplinary action.
Revised 02/%7
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EXHIBIT C



UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF LOUISIANA

EAST BATON ROUGE FEDERATION OF TEACHERS,

CIVIL ACTION

Plaintiff, NO. 3:08-CV-671-JJB
V.

EAST BATON ROUGE PARISH SCHOOL BOARD,

Defendant.

DECLARATION OF PEGGY RENO IN SUPPORT OF PLAINTIFF’S MOTION
FOR A PRELIMINARY INJUNCTION

1, Peggy Reno, hereby declare as follows:
1. 1 am currently a teacher employed by the East Baton Rouge Parish School Board.
T have been a public-school teacher for the past nine years. Ihave spent five of those

nine years as a teacher in the Fast Baton Rouge Parish Schools.

2. 1 am a certified teacher who is qualified to teach English language arts / reading,
math, science, and social studies classes.

3. I am a two-time recipient of the Teacher of the Year award. I was bonored to
have been given this award as recently as this past year (2008).

4, T am currently the Chairperson/Leader of the School Improvement Committee.
5. 1 have never used illegal drugs.
6. I bave never seen any other teacher use itlegal drugs.

7. On September 24, 2008, 1 was punched by a student in my school. Although the
punch was painful at the time, it did ot cause any physical injuries.

g The school district had no reason o believe that I was punched due to my using
illegal drugs. Furthermore, no school district official has told me or anyone else of whom
I am aware that the school district believed the assault was due to my using drugs.

9. After the attack, I was ordered to submit to a drug test pursuant to the school
district’s post-accident drug-testing policy.



10.  After handing over my urine for inspection, I was forced to list any and all
prescription medications | take.

11.  Being asked to produce and hand over my bodily fluids for inspection is

degrading and an affront to my privacy. I felt like I was slapped in the face by my
school. Iam not a criminal, and they had no reason to treat me this way.

1 declare under penalty of perjury that the foregoing is true and correct to the best
of my knowledge.

Executed this 17th day of December 2008.




CERTIFICATE OF SERVICE
I hereby certify that on the 22nd day of December 2008, the foregoing document

was filed electronically with the Clerk of Court using the CM/ECF system. Notice of this
filing will be sent to all counsel of record by operation of the court’s electronic filing
system and, additionally, I sent this document to all counsel of record, by depositing true
copies thereof in the United States mail, postage prepaid, in an envelope addressed as
follows:

S. Dennis Blunt, Esq;

Phelps Dunbar LLP
445 N. Blvd., Ste. 701

PO Box 4412
Baton Rouge, LA 70821

Santa Cruz, California, December 22, 2008 s/ _Neel Agrawal
ACLU Foundation
1101 Pacific Ave., Ste, 333
Santa Cruz, CA 95060




