IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

STATE OF TEXAS,
Plaintiff,
V.

ERIC H. HOLDER, JR., Attorney General of
United States,

Defendants,
No. 1:12-cv-00128-RMC-DST-RLW
and

THE TEXAS LEGISLATIVE  BLACK
CAUCUS, THE LEAGUE OF WOME
VOTERS OF TEXAS, THE JUSTIC
SEEKERS, REVEREND PETER JOHNS(
REVEREND RONALD WRIGHT, an
DONALD WRIGHT,

Applicants for Intervention.

MOTION FOR LEAVE TO INTERVENE AS DEFENDANTS

The Texas Legislative Black Caucus, the League ofrh Voters of Texas, the Justice
Seekers, Reverend Peter Johnson, Reverend Ronadt\&ind Donald Wright hereby move the
Court for leave to intervene as defendants in dcison as of right pursuant to Fed. R. Civ. P.
24(a)(1) and (2), or alternatively to intervenerpissibly pursuant to Fed. R. Civ. P. 24(b)(1)(A)
and (B). The individual applicants are membersragfial minorities and are residents and
registered voters of the State of Texas.

The grounds for the motion are that a statute @ithited States, 42 U.S.C. §
1973b(a)(4), confers an unconditional right upon aggrieved party to intervene at any stage in

an action seeking to bailout from Section 5 coveraghe State of Texas is seeking a declaration



that Section 5 is unconstitutional, which is thedtional equivalent of bailout. In addition,
applicants claim an interest in the property ongetion that is the subject of this action and are
so situated that disposing of the action may asetigal matter impair or impede their ability to
protect their interest. Applicants further allégat their interest is not adequately represenyed b
existing parties and, therefore, the Court sholitthethem to intervene as of right pursuant to
Fed. R. Civ. P. 24(a)(2).

In the alternative, applicants move the Court terwene by permission pursuant to Rules
24(b)(1)(A) and (B) of the Federal Rules of CiviloPedure, on the grounds that 42 U.S.C.
8§ 1973b(a)(4) confers a right upon any aggrievedyp@ intervene at any stage in an action
seeking to bailout of Section 5 coverage. Alse, ¢laims and defenses of the intervenors and
the main action share questions of law or facobimimon.

This motion is accompanied by applicants’ memoramdusupport of intervention and
by applicants’ initial responsive pleading settiogh the claims and defenses for which
intervention is sought.

WHEREFORE, applicants request that their MotionLfeave to Intervene as Defendants
be granted.

Respectfully submitted,

[s/ John K. Tanner

JOHN K. TANNER (D.C. Bar No. 318873)
3743 Military Road, NW

Washington, DC 20015

202-503-7696
john.k.tanner@agmail.com

LAUGHLIN McDONALD

NANCY ABUDU

KATIE O'CONNOR

American Civil Liberties Union Foundation, Inc.
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230 Peachtree Street, NW
Suite 1440

Atlanta, Georgia 30303-1227
(404) 523-2721

(404) 653-0331 (fax)
Imcdonald@aclu.org
nabudu@aclu.org
koconnor@aclu.org

LISA GRAYBILL

REBECCA ROBERTSON

American Civil Liberties Union Foundation of
Texas

1500 McGowan Street

Houston, Texas 77004

(713) 942-8146

Igraybill@aclutx.org

rrobertson@aclutx.org

PENDA HAIR

KUMIKI GIBSON

Advancement Project

1220 L Street, NW

Suite 850

Washington, DC 20005

(202) 728-9557
phair@advancementproject.org
kgibson@advancementproject.org

Attorneys for Proposed Defendant-Intervenors



IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

STATE OF TEXAS,
Plaintiff,
V.

ERIC H. HOLDER, JR., Attorney General of
United States,

Defendants,
No. 1:12-cv-00128-RMC-DST-RLW
and

THE TEXAS LEGISLATIVE  BLACK
CAUCUS, THE LEAGUE OF WOME
VOTERS OF TEXAS, THE JUSTIC
SEEKERS, REVEREND PETER JOHNS(C
REVEREND RONALD WRGHT, an(
DONALD WRIGHT,

Applicants for Intervention.

MEMORANDUM IN SUPPORT OF
MOTION FOR LEAVE TO INTERVENE AS DEFENDANTS

Introduction

This action was brought by the State of Texas seekideclaratory judgment that Senate
Bill 14, the voter photo identification law, willdve neither the purpose nor effect of denying or
abridging the right to vote on account of race @orcunder Section 5 of the Voting Rights Act,
42 U.S.C. 8§ 1973c. The State has since moved &ndriis complaint to seek a declaratory
judgment that Section 5 is unconstitutional, witod Court has granted.

These applicants have been engaged in this mattardonsiderable period. Members of

the Texas Legislative Black Caucus (“TLBC”) oppodkd proposal in the legislature, as they



had opposed previous voter ID proposals in previegslative sessions. When the voter photo
identification law was submitted by the State ofxd® to the Department of Justice for
administrative preclearance, counsel for applicaotsnitted multiple Section 5 comment letters
urging the Department of Justice to interpose geabion to the law. The League of Women
Voters also opposed the proposed legislation amdnented in the Section 5 administrative
preclearance process. Copies of the commentdettdting out the basis for an objection are
attached hereto as Exhibits A, B, C, and D andra@rporated herein by reference.

The TLBC is comprised of Texas elected officialsovdollectively represent the interests
of African-Americans and the interests of protectgdups who are in coalition with them.
TLBC has an interest in the ability of African-Anean and allied minority voters to participate
fully and equally in the political process and tlect representatives of their choice who are
responsive to the particularized needs of the Afridmerican community. To this end, TLBC
promotes voter registration, education and pasdiogm that preserves minority voting strength,
and fights to ensure that no qualified voters amtawfully denied the right to vote. TLBC
members also conduct election campaigns and seeloths of all registered, eligible voters.

The League of Women Voters of Texas is a nonparisganization that encourages the
active and informed participation of citizens invgmmment and increases understanding of major
public policy issues. The Leagpeovides research, publications and forums ancedisgates
information and training that help citizens becoergaged in the democratic proces3o
achieve its mission of increasing voter participatin elections, the organization regularly
engages in voter registration drives around thdeStacluding in predominately minority
communities, and educates voters on how to exetieese right to vote, including how to meet

polling place requirements.



Applicants Reverend Peter Johnson, Reverend RdNaight, and Donald Wright are
African-American residents and registered voter3efas. Applicant Reverend Wright is also
the Executive Director of the Justice Seekersya iights organization based in Dallas, Texas.
The primary mission of the Justice Seekers is wuenthe political, educational, social and
economic equality of all citizens. The organizatiengages in a variety of voter education
programs including organizing and staffing votegise&ration drives, sponsoring community
meetings related to voter empowerment, and edugr#tii public on election laws and policies.
Through its efforts, the organization seeks toease minority voter turnout in Texas and serves
as a resource for voters who face difficulties xereising their right to vote. The community
members that the Justice Seekers serve includeldleely, people of color, students and low-
income individuals who live on a limited and/ordtkincome.

All applicants have moved the Court for leave teinene as of right and for permissive
intervention pursuant to Fed. R. Civ. P. 24(a)fid &) and Fed. R. Civ. P. 24(b)(1)(A) and (B).
The Supreme Court has held that “[p]rivate panresy/ intervene in 85 actions,” and that such
intervention is controlled by Rule 24Georgia v. Ashcroft539 U.S. 461, 477 (20033ccord
NAACP v. New Yorki13 U.S. 345, 367 (1973). In addition, the colnmave stressed that Rule
24’s intervention requirements should be liberabnstrued to favor interventionSee, e.g.,
Nuesse v. Cam@B85 F.2d 694, 702-04 (D.C. Cir. 196American Horse Prot. Ass'n., Inc. v.
Veneman 200 F.R.D. 153, 157 (D.D.C. 2001) (the interesguirement is “liberal and

forgiving”); Wilderness Society v. Babbiti04 F.Supp.2d 10 (D.D.C. 2000) (same).



I. Intervention as of Right Is Warranted

Rule 24(a) provides:

On timely motion, the court must permit anyonertieivene who: (1) is given an

unconditional right to intervene by a federal d@twr (2) claims an interest

relating to the property or transaction that is shbject of the action, and is so

situated that disposing of the action may as atigeamatter impair or impede

the movant’s ability to protect its interest, umlesxisting parties adequately

represent that interest.

A. Intervention is Timely

As an initial matter, this application for intertem is timely. Plaintiff filed its original
complaint on January 24, 2012, and on March 122 2fiied a motion to amend the complaint to
include a claim challenging the constitutionalitly Section 5 of the Voting Rights Act. The
Court granted the motion to amend the complainManch 15, 2012, and the Attorney General
has not filed an answer or any other responsivadohe.

The most important factor in determining whethdeimention is timely is whether any
delay in seeking intervention will prejudice thastixg parties to the cas&ee e.g, McDonald
v. E.J. Lavino C0.430 F.2d 1065, 1073 (5th Cir. 1970) (“In factistmay well be theonly
significant consideration when the proposed inteoveseeks intervention of right.”) (emphasis
added): Where intervention will not delay resolution ®fetlitigation, intervention should be
allowed, provided that the proposed intervenorsfias the criteria of Rule 24(a)Texas v.

United States802 F. Supp. 481, 482 n.1 (D.D.C. 1992) (affirgnihe propriety of granting

intervention); Cummings v. United States04 F.2d 437, 441 (9th Cir. 1983) (finding thiaé t

Prejudice should not, of course, be confused wighconvenience of the partieSee
McDonald v. E.J. Lavino Cp430 F.2d at 1073 (“mere inconvenience is notseli a sufficient
reason to reject as untimely a motion to intervamef right”);Clark v. Putnam Counfyi68
F.3d 458, 462 (11th Cir. 1999) (same).



trial court abused its discretion by denying ingartron in the absence of a showing of prejudice
to the government).

Applicants are cognizant of the Court’s interesa iprompt resolution of this case.
However, the case remains in its infancy and, utfteecircumstances, there is no danger of
delay or disruption of the proceedings and no paitiybe prejudiced by the proposed
intervention. Indeed, the TLBC recently has opstatnder an expedited scheduld exas v.
United StatesNo. 1:11-cv-1303 (D.D.C. Sep. 8, 2011) (grantxegmissive intervention to the
TLBC in a Section 5 declaratory judgment actionaa@ning Texas congressional and state
legislative redistricting plans).

B. Applicants Have an Interest Relating to the Ltigation

Section 1973b(a)(4) of Title 42 of the United S¢afdde provides that “[a]ny aggrieved
party may as of right intervene at any stage ifsgation [to bailout from Section 5 coverage].”
42 U.S.C. 8 1973b(a)(4). Because the State ofSmxseeking a declaration that Section 5 is
unconstitutional, which is the functional equivdlehbailout, intervention in this action should
be granted as of right. Granting intervention wdoallso serve the underlying purpose of
8 1973b(a)(4) of providing an “aggrieved party” thygoortunity to be heard when a jurisdiction
is seeking to terminate Section 5 coverage.

Furthermore, applicants TLBC, the League of Womeantexs and the Justice Seekers
regularly provide assistance to racial minoritieshwespect to exercising their right to vote,
many of whom will be unable to satisfy the strictter photo identification requirements set
forth in Senate Bill 14, others of whom may be det from voting by the difficulty and
expense of obtaining ID, and others of whom mawbengly denied a regular ballot due to
inadequate training and oversight of poll workerdany of the individuals the applicant

8



organizations serve are protected by Section feMoting Rights Act and, as registered voters
who reside in Texas, plainly have a direct, suligthrand legally protectable interest in the
“transaction that is the subject of the action,”ldR@4(a)(2),i.e., whether the voter photo
identification law should be precleared. Becausth® importance of that interest, intervention
in Section 5 cases is favored and the courts hawenely allowed it. SeeArizona v. HolderNo.
11-1559, Order of January 11, 2012 (D.D.CaRoque v. Holder650 F.3d 777, 782-3 (D.C.
Cir. 2011);Shelby County v. Holde2011 WL 4375001 (D.D.C. 2011(georgia v. Holder 748

F. Supp.2d 16, 18 (D.D.C. 2010) (granting interni@mto four groups of intervenors in a case
that challenged the constitutionality of Sectionf@he VRA); Nw. Austin Mun. Util. Dist. No.
One v. Holder573 F. Supp. 2d 221, 230 (D.D.C. 2008) (grantindtipiea motions to intervene
presented by African-American, Latino and other onity voters in case seeking bailout under
Section 4(a) of the VRA and challenging the consbhality of Section 5 of the VRAYGeorgia

v. Ashcroft 539 U.S. at 47Busbee v. Smifb49 F. Supp. 494 (D.D.C. 198Zity of Lockhart

v. United States460 U.S. 125, 129 (1983ity of Port Arthur v. United States517 F.
Supp. 987, 991 n.2 (D.D.C. 198New York v. United State€5 F.R.D. 10, 12 (D.D.C. 1974);
City of Richmond v. United State€¥76 F. Supp. 1344, 1349 n.23 (D.D.C. 19BBer v. United
States 374 F. Supp. 363, 367 n.5 (D.D.C. 19Mirginia v. United States386 F. Supp. 1319,
1321 (D.D.C. 1974)City of Petersburg v. United State354 F. Supp. 1021, 1024 (D.D.C.
1972)? See alscClark v. Putnam Countyl68 F.3d 458, 462 (11th Cir. 1999) (“black voteasi

a right to intervene” in action challenging coumedistricting, and listing recent voting cases

%In some of the cases cited above intervenors plagederely an important but a
crucial role. InCity of Lockhart for example, the intervenors presented the sgignaent in the
Supreme Court on behalf of the appellees. No aeginvas presented on behalf of the United
States.See460 U.S. at 130.



allowing intervention)Brooks v. State Bd. of Electiqrd38 F. Supp. 601, 604 (S.D. Ga. 1993)
(allowing registered voters to intervene and clmgjée proposed settlement agreement involving
the conduct of judicial electionsJohnson v. Mortham915 F. Supp. 1529, 1536 (N.D. Fla.
1995) (registered voters had “a sufficiently subs#d interest to intervene” in a suit challenging
congressional redistrictingBaker v. Reg’l High Sch. Dist. No, 832 F. Supp. 535, 537 (D.
Conn. 1977) (residents of school district had darast in method of electing school board that
entitled them to intervene in apportionment chajkn

The Eleventh Circuit, in reversing a district cowlgnial of intervention to county
residents in a voting rights case, articulatedsthiestantial, legally protected interests of voiers
their election system:

intervenors sought to vindicate important persansdrest in maintaining the election

system that governed their exercise of politicav@o. .. . As such, they alleged a

tangible actual or prospective injury.

Meek v. Metro. Dade Count985 F.2d 1471, 1480 (11th Cir. 1993).

Intervention is particularly appropriate in thisseabecause applicants are residents,
representative organizations and voters of Texak ae, therefore, in a special position to
provide the Court with a local appraisal of thet$a@nd circumstances involved in the litigation.
In Sumter County Council v. United Staté&5 F. Supp. 694, 697 (D.D.C. 1983), the court
allowed African-American citizens to intervene inSection 5 preclearance action in part
specifically because of their “local perspectivetba current and historical facts at issue.” All
of the applicants have an interest in the subjeattan of this action sufficient to warrant
intervention. Also, the applicants include mingrbters and African-American elected officials
who are the past and present victims of the kirfdgiszrimination the Voting Rights Act was

designed to prohibit and the direct beneficiariepast enforcement of the Act. Therefore, they
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have a special interest in the outcome of thigdtion and can offer a unique local perspective to
the issues before the Court.

C. Applicants’ Ability to Protect Their Interests Will Be Impaired or Impeded if
Intervention Is Denied

The outcome of this action may, as both a legal @adtical matter, impair or impede
applicants’ ability to protect their interests, steatisfying Rule 24(a)(2). If Section 5 is found
be unconstitutional, or if Plaintiff is allowed tescape Section 5 coverage in the future,
intervenors would be denied the protection of macnce. The State of Texas would then be
free to enact changes in its voting practices armtguures without first showing that the
changes did not have the purpose or effect of idistating on the basis of race or color or
membership in a language minority. The importapicthis protection is underlined by the fact
that the State of Texas and its subdivisions haen lsubject to more objections under Section 5
than virtually any other state.

D. Applicants’ Interests Cannot Be Adequately Regesented by the Existing
Parties

Applicants also satisfy Rule 24(a)(2)’s inadequafgesentation requirement by showing
that representation of their interestsndy beé inadequate” and “the burden of making this
showing should be treated as ‘minimalUnited Guaranty Residential Ins. Co. v. Philadedphi
Sav. Fund 819 F.2d 473, 475 (4th Cir. 1987) (quotifigoovich v. United Mine Workers of
Americg 404 U.S. 528, 538 n.10 (1972)) (emphasis byuthiged Guarantycourt); seealsoIn
re Sierra Club 945 F.2d 776, 779 (4th Cir. 1991) (same). Thmui€ has held that Rule 24
“underscores both the burden of those opposingvieteion to show the adequacy of the

existing representation and the need for a libepalication in favor of permitting intervention.”
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Nuesse v. Cam@385 F.2d 694, 702 (D.C. Cir. 1968gealso Smuck v. Hobser#08 F.2d 175,
181 (D.C. Cir. 1969) (same).

Although the Attorney General and the applicants ifdervention “may share some
objectives” with respect to Section 5 preclearamtee Sierra Club 945 F.2d at 780, that does
not mean that the Attorney General's interestsapplicants’ interests are identical or that their
approaches to litigation would be the same. City of Lockhartdemonstrates, the government
and minorities have sometimes disagreed on theepiagplication of the Voting Rights Act and
what constitutes adequate protection of votingtsglSeealso Blanding v. DuBose454 U.S.
393, 398-399 (1982) (minority plaintiffs, but nbetUnited States, appealed and prevailed in the
Supreme Court in voting rights cas8ymter County Coungib55 F. Supp. at 696 (United States
and minority intervenors took opposite positiongareling the application of Section 2 to
Section 5 preclearance).

The Supreme Court has “recognized that when a paréyn existing suit is obligated to
serve two distinct interests, which, although edatare not identical, another with one of those
interests should be entitled to interven&lhited Guaranty Residential Ins. C819 F.2d at 475
(citing Trbovich 404 U.S. at 538-539). Iirbovich the Supreme Court allowed a union
member to intervene in an action brought by theary of Labor to set aside union elections
for violation of the Labor-Management Reporting ddidclosure Act of 1959, even though the
Secretary was broadly charged with protecting thiglip interest. The Court reasoned that the
Secretary of Labor could not adequately representihion member because the Secretary had a
“duty to serve two distinct interests,” 404 U.S588, a duty to protect both the public interest

and the rights of union members.
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In a similar case, the Fourth Circuit allowed awissnmental group to intervene as a
party defendant in an action where the South Qaadliepartment of Health and Environmental
Control (DHEC) was defending the constitutionabfya state regulation governing the issuance
of permits for hazardous waste facilities. Thertoeasoned that DHEC could not adequately
represent the environmental group because “in Yhe@HEC] should represent all of the
citizens of the state, including the interestshafse citizens who may be . . . proponents of new
hazardous waste facilitieslih re Sierra Club 945 F.2d at 780, while the environmental group
“on the other hand, appears to represent only aetutf citizens concerned with hazardous
waste—those who would prefer that few or no new hazardeaste facilities receive permits.”
Id.

Applicants’ interests in this litigation are, ifkdi fashion, sufficiently different from those
of the United States to justify intervention. Tlgited States must represent the interests of its
citizenry generally — including the Plaintiff's srests. Trbovich 404 U.S. at 538-39n re
Sierra Cluh 945 F.2d at 780. Where a party represents sughiterests in litigation, the “test”
of whether that party will adequately representittterests of potential intervenors is “whether
each of the dual interests [of the party] may ‘alsvdictate precisely the same approach to the
conduct of the litigation.” 404 U.S. 539nited Guaranty Residential Ins. C&19 F.2d at 475
(holding that the largest mortgage holder coulcervgne as of right in case brought after
collapse of real estate firm because the truste&lawt adequately protect the interests of such
holder given the trustee’s duty to represent aldléis with equal vigor). Consequently, even if
the United States vigorously performs its duty &present its citizenry, representation of

applicants’ distinct interests may still be inadatgubecause defendant United States must

13



balance the competing interests presented by tlopoped intervenors as well as those
individuals or entities, like the plaintiff, who ppse it.

While the interests of the United States and appt& may converge on issues such as
the constitutionality of Section 5 or the propeplagation of Section 5 to covered jurisdictions,
they may diverge when it comes to which specifguanents should be made before the Court
and whether to appeal any adverse court rulingsurt€ routinely have found that government
entities cannot adequately represent the intecdsassubset of the general publiBeeChiles v.
Thornburgh 865 F.2d 1197, 1214-15 (11th Cir. 1989) (fed@rédon detainees’ interests may
not be adequately represented by couriyinond v. District of Columbia792 F.2d 179, 192
(D.C. Cir. 1986) (private party seeking to proteatrow financial interest allowed to intervene
despite presence of government which representedrgepublic interest)Natural Res. Def.
Council, Inc. v. United States Environmental Praitet Agency 99 F.R.D. 607, 610 n.5 (D.D.C.
1983) (pesticide manufacturers and industry reptesiges allowed to intervene even though
EPA was a party)New York Pub. Interest Research Group, Inc. v. Risgaf the University of
the State of New Yark16 F.2d 350, 352 (2nd Cir. 1975) (pharmacists @rarmacy association
allowed to intervene where “there is a likelihobdttthe pharmacists will make a more vigorous
presentation of the economic side of the argumieant would” the state Regent#dssociated
Gen. Contractors of Connecticut, Inc. v. City oaNEaven 130 F.R.D. 4, 11-12 (D. Conn.
1990) (minority contractors allowed to intervenecdgse “its interest in the set-aside is
compelling economically and thus distinct from tbathe City”).

Applicants therefore meet the standards for int@iea as of right, and their motion

should be granted.
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[ll.  Permissive Intervention Is Also Appropriate

Even if this Court determines that applicants dd matisfy the requirements for
intervention as of right, it should grant permigsiatervention under Fed. R. Civ. P. 24(b)(1)(A)
and (B). As noted above, 42 U.S.C. § 1973b(a)fyides that any aggrieved party may
intervene at any stage of an action to bail ounffection 5 coverage.

In addition, Rule 24(b)(1)(B) permits interventiapon timely application by anyone
who “has a claim or defense that shares with thie metion a common question of law or fact.”
As discussed above, applicants seek to defendbtinitutionality of Section 5, which claim and
defense share common factual and legal questiotis e main action. Also, as discussed
above, intervention will not “unduly delay or prdjoe the adjudication of the original parties’
rights.” Rule 24(b)(3).

In Arizona v. California 460 U.S. 605 (1983), Indian tribes were permittedhtervene
in a water rights action between states, despiggvantion by the United States on behalf of the
tribes. The Court reasoned that “the Indians’ipigdtion in litigation critical to their welfare
should not be discouragedld. at 615. The pending litigation is no less caltito applicants’
welfare, and accordingly intervention should bentgd. Moreover, this Court routinely has
granted permissive intervention in Section 5 actid&e, e.g., Arizona v. HoldeNo. 1:11-cv-
1559-JDB (D.D.C.);Shelby County, Alabama v. HoldeXo. 1:10-cv-00651-JDB (D.D.C.);
LaRoque v. HolderNo. 1:10-cv-00561-JDB (D.D.C.Elorida v. United StatesNo. 1:11-cv-
01428-CKK (D.D.C.)Texas v. United StateNo. 1:11-cv-1303 (D.D.C. Sept. 8, 2011).

IV.  Conclusion

For the foregoing reasons, the Court should pethatapplicants to intervene in this

action as party defendants.
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Respectfully submitted,

/s/ John K. Tanner

JOHN K. TANNER (D.C. Bar No. 318873)
3743 Military Road, NW

Washington, DC 20015

202-503-7696

john.k.tanner@gmail.com

LAUGHLIN McDONALD
NANCY ABUDU

KATIE O'CONNOR

American Civil Liberties Union Foundation, Inc.
230 Peachtree Street, NW
Suite 1440

Atlanta, Georgia 30303-1227
(404) 523-2721

(404) 653-0331 (fax)
Imcdonald@aclu.org
nabudu@aclu.org
koconnor@aclu.org

LISA GRAYBILL

REBECCA ROBERTSON

American Civil Liberties Union Foundation of
Texas

1500 McGowan Street

Houston, Texas 77004

(713) 942-8146

Igraybill@aclutx.org

rrobertson@aclutx.org

PENDA HAIR

KUMIKI GIBSON

Advancement Project

1220 L Street, NW

Suite 850

Washington, DC 20005

(202) 728-9557
phair@advancementproject.org
kgibson@advancementproject.org

Attorneys for Proposed Defendant-Intervenors
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

STATE OF TEXAS,
Plaintiff,
V.

ERIC H. HOLDER, JR., Attorney General of
United States,

Defendants,
No. 1:12-cv-00128-RMC-DST-RLW
and

THE TEXAS LEGISLATIVE  BLACK
CAUCUS, THE LEAGUE OF WOME
VOTERS OF TEXAS, THE JUSTIC
SEEKERS, REVEREND PETER JOHNS(C
REVEREND RONALD WRIGHT, an
DONALD WRIGHT,

Applicants for Intervention.

[PROPOSED] ANSWER OF DEFENDANT-INTERVENORS
The Texas Legislative Black Caucus, the League ofh Voters of Texas, the Justice
Seekers, Reverend Peter Johnson, Reverend RonadthtVdnd Donald Wright (collectively,
“Defendant-Intervenors”) hereby answer each ofrthnbered paragraphs of the First Amended
Complaint (Docket # 16) filed by the Plaintiff ing above-styled action as follows:
1. Defendant-Intervenors admit that this action isulgit by the State of Texas, but deny
Plaintiff is entitled to any of the relief sought.

2. Defendant-Intervenors deny Plaintiff is entitledatoy of the relief sought.
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I. THE PARTIES
. Defendant-Intervenors admit the allegation in peapl 3.
. Defendant-Intervenors admit the allegations in gaph 4.
[I. JURISDICTION AND VENUE
. Defendant-Intervenors admit the allegations in gaxph 5.
. THREE-JUDGE COURT
. Defendant-Intervenors admit that this action mwsthbard and determined by a three-
judge court pursuant to 42 U.S.C. § 1973b and ZBCI.§ 2284.

IV.FACTS AND BACKGROUND
. Defendant-Intervenors admit the Governor of Texgaesl Senate Bill 14 into law on
May 27, 2011, and that the law contains some exemgtbut are without sufficient
knowledge or information to form a belief as to temaining allegations in paragraph 7.
. Defendant-Intervenors admit that Senate Bill 14v/gtes for the issuance of an “election
identification certificate,” but lack sufficient kmvledge or information to form a belief as
to the remaining allegations in paragraph 8.
. Defendant-Intervenors admit that voters who dopussess one of the acceptable forms
of identification under Senate Bill 14 may cast ravsional ballot, but are without
sufficient knowledge or information to form a béles to the remaining allegations in

paragraph 9.

10. Defendant-Intervenors admit that Indiana, Wisconaimd Kansas are not subject to the

preclearance requirements of Section 5 of the ‘goftights Act. The remaining
allegations are statements and/or conclusionsafdavhich no response is required. To
the extent a response is required, Defendant-letemg deny the remaining allegations in

18



paragraph 10.

11. Defendant-Intervenors admit the State of Georgectd a voter photo identification law
which the Department of Justice precleared in 200%e remaining allegations are
statements and/or conclusions of law to which rspoase is required. To the extent a
response is required, the Defendant-Intervenorsy dée remaining allegations in
paragraph 11.

12. Defendant-Intervenors admit the allegations in gaaph 12.

13. Defendant-Intervenors admit the allegations in gaaph 13.

14.Defendant-Intervenors admit the allegations in gaaph 14.

15. Defendant-Intervenors admit the State of Texasomdpd to the Department of Justice’s
September 23, 2011 letter requesting more infoonatregarding the State’s
administrative Section 5 submission, but they aithomt sufficient knowledge or
information to form a belief as to the truth of leenaining allegations in paragraph 15.

16. Defendant-Intervenors admit the allegations in gaaph 16.

17.Defendant-Intervenors admit the State of Texasomdpd to the Department of Justice’s
November 16, 2011 letter requesting additional rmiation regarding the State’s
administrative Section 5 submission, but deny émaining allegations in paragraph 17.

18. Defendant-Intervenors admit the allegations in gaph 18 only to the extent that the
Assistant Attorney General for Civil Rights, on [@ewber 23, 2011, formally objected to
Section 5 of Act R54 by letter and that said lesfgeaks for itself. Defendant-Intervenors
deny the remaining allegations in paragraph 18.

19.The allegations in paragraph 19 are statementsoracdhclusions of law to which no
response is required. To the extent a responsegisred, Defendant-Intervenors aver
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that the Department of Justice’s December 23, 26itdr to the State of South Carolina
speaks for itself.

18. Defendant-Intervenors admit the allegationgnisnumbered paragraph 18 only to the
extent that the Assistant Attorney General for QRights, on March 12, 2012, formally
objected to Senate Bill 14 by letter and that $stier speaks for itself.

18. The allegations contained in misnumbered papdgrl8 are statements and/or
conclusions of law to which no response is requiréd the extent a response is required,
Defendant-Intervenors aver that the Departmenusfide’s March 12, 2012 letter to the
State of Texas speaks for itself.

19. The allegations contained in misnumbered papdgrl9 are statements and/or
conclusions of law to which no response is requiréd the extent a response is required,
Defendant-Intervenors deny the allegations conthinenisnumbered paragraph 19.

20.The allegations contained in paragraph 20 aremtates and/or conclusions of law to
which no response is required. To the extent porese is required, Defendant-
Intervenors aver that the Department of Justicessdid 12, 2012 letter to the State of
Texas speaks for itself.

19. The allegations contained in misnumbered papgrl9 are statements and/or
conclusions of law to which no response is requiréd the extent a response is required,
Defendant-Intervenors aver that the Departmenusfide’s March 12, 2012 letter to the
State of Texas speaks for itself.

20. The allegations contained in misnumbered paggr20 are statements and/or
conclusions of law to which no response is requiréd the extent a response is required,
Defendant-Intervenors aver that the Departmenusfide’s March 12, 2012 letter to the
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21.

24,

25.

26.

27.

28.

State of Texas speaks for itself.
The allegations contained in paragraph 21 arers&tts and/or conclusions of law to
which no response is required. To the extent porese is required, Defendant-
Intervenors aver that the Department of Justicessdd 12, 2012 letter to the State of
Texas speaks for itself.

V. CLAIMS FOR RELIEF
CLAIM ONE:
Defendant-Intervenors deny the allegations conthiime the unnumbered paragraph
which immediately precedes paragraph 24.
In response to paragraph 24, Defendant-Intervemurerporate by reference their
responses in paragraphs 7-23.
Defendant-Intervenors deny the allegations irageaph A.
Defendant-Intervenors deny Plaintiff is entitled &oy of the relief sought in the first
sentence of paragraph 25. The remaining allegat@wa statements and/or conclusions
of law to which no response is required. To theeeixa response is required, Defendant-
Intervenors deny the remaining allegations in paxalg 25.
Defendant-Intervenors are without sufficient knadge or information to form a belief
as to the truth of the allegations contained irageaph 26.
The allegations in paragraph 27 are statementorcdhclusions of law to which no
response is required. To the extent a responssgisred, Defendant-Intervenors deny
the allegations contained in paragraph 27.
The allegations in paragraph 28 are statementorrdhclusions of law to which no
response is required. To the extent a responssgisred, Defendant-Intervenors deny
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the allegations contained in paragraph 28.

29.The allegations in paragraph 29 are statementmawdhclusions of law to which no
response is required. To the extent a responssgisred, Defendant-Intervenors deny
the allegations contained in paragraph 29.

B. Defendant-Intevenors deny the allegations caethin paragraph B.

30.Defendant-Intervenors deny Plaintiff is entitled oy of the relief sought in the first
sentence of paragraph 30. The remaining allegat@wa statements and/or conclusions
of law to which no response is required. To theeixa response is required, Defendant-
Intervenors deny the remaining allegations in paalg 30.

31.Defendant-Intervenors admit that Section 5 of tlaing Rights Act, 42 U.S.C. 8§
1973c prohibits the State of Texas from an enacting voting change that has the
purpose or effect of denying or abridging the rightany citizen of the United States to
vote on account of race, color, or membershiplanguage minority group.

32.The allegations in paragraph 32 are statementomaedhclusions of law to which no
response is required. To the extent a responsegisred, Defendant-Intervenors aver
that the Department of Justice’s March 12, 201ieb the State of Texas speaks for
itself, and they deny the remaining allegationpanagraph 32.

33. Defendant-Intervenors admit the allegations coethim the first sentence of paragraph
33, but deny the remaining allegations.

34.The allegations in paragraph 34 are statementmawdhclusions of law to which no
response is required. To the extent a responssgisred, Defendant-Intervenors deny
the allegations in paragraph 34.

35.The allegations in paragraph 35 are statementomaedhclusions of law to which no
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response is required. To the extent a responssgisred, Defendant-Intervenors deny
the allegations contained in paragraph 35.

36. Defendant-Intervenors deny the allegations in pazy36.

C. Defendant-Interenors deny the allegations coathin paragraph C.

37.Defendant-Intervenors deny the allegations in paay37.

38.The allegations in paragraph 38 are statementmlawdhclusions of law to which no
response is required. To the extent a responssgisred, Defendant-Intervenors deny
the allegations in paragraph 38.

39.The allegations in paragraph 39 are statementmaedhclusions of law to which no
response is required. To the extent a responssgisred, Defendant-Intervenors deny
the allegations in paragraph 39.

40.The allegations in paragraph 40 are statementaedhclusions of law to which no
response is required. To the extent a responssgisred, Defendant-Intervenors deny
the allegations.

41.The allegations in paragraph 41 are statementomaedhclusions of law to which no
response is required. To the extent a responssgisred, Defendant-Intervenors deny
the allegations in paragraph 41.

42.The allegations in paragraph 43 are statementoagdhclusions of law to which no
response is required. To the extent a responssgisred, Defendant-Intervenors deny
the allegations in paragraph 42.

D. Defendant-Intervenors deny the allegations aoathin paragraph D.

43. Defendant-Intervenors deny the allegations in paag43.

44.Defendant-Intervenors deny the allegations in pazg44.
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E. Defendant-Intervenors deny the allegations ¢oethin paragraph E.
45. Defendant-Intervenors deny the allegations in pafzg45.
46. Defendant-Intervenors deny the allegations in pafzig46.
47.Defendant-Intervenors deny the allegations in pa@g47.
F. Defendant-Intervenors deny the allegations ¢oethin paragraph F.
48. Defendant-Intervenors deny the allegations in pafzg48.
49. Defendant-Intervenors deny the allegations in pafzg49.
50. Defendant-Intervenors deny the allegations in paay50.
CLAIM TWO:
Defendant-Intervenors deny the allegation conthie the paragraph immediately
preceding paragraph 51.
51.In response to paragraph 51, Defendant-Intervemueerporate by reference their
responses to paragraphs 7-50.
52.Defendant-Intervenors deny the allegation containgzhragraph 52.
VI. DEMAND FOR JUDGMENT
Defendant-Intervenors deny Plaintiff is entitledhe relief requested.
DEFENDANT-INTERVENORS' PRAYER FOR RELIEF
Defendant-Intervenors respectfully request thigt @ourt:
1. Convene a three-judge court pursuant to 423J.$1973 and 28 U.S.C. §
2284;
2. Deny the State of Texas’s request for a deidargudgment stating that
Senate Bill 14 neither has the purpose nor willehténe effect of denying or abridging the
right to vote on account of race, color, or membigrén a language minority and may be
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administered by the State of Texas without impedinm account of Section 5 of the
Voting Rights Act;

3. Issue a declaratory judgment that Section thefVoting Rights Act is
constitutional on its face and as applied to tleeSof Texas;

4. Award Defendant-Intervenors the expenses, cofdes, and other
disbursements associated with the filing and maartee of this action, including
reasonable attorneys’ fees pursuant to 42 U.S.@988 and 197%); and

5. Grant Defendant-Intervenors any other and &urtklief this Court deems
proper and just.

Respectfully submitted,

[s/ John K. Tanner

JOHN K. TANNER (D.C. Bar No. 318873)
3743 Military Road, NW

Washington, DC 20015

202-503-7696
john.k.tanner@gmail.com

LAUGHLIN McDONALD
NANCY ABUDU

KATIE O'CONNOR

American Civil Liberties Union Foundation, Inc.
230 Peachtree Street, NW
Suite 1440

Atlanta, Georgia 30303-1227
(404) 523-2721

(404) 653-0331 (fax)
Imcdonald@aclu.org
nabudu@aclu.org
koconnor@aclu.org

LISA GRAYBILL

REBECCA ROBERTSON

American Civil Liberties Union Foundation of
Texas

1500 McGowan Street
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Houston, Texas 77004
(713) 942-8146
Igraybill@aclutx.org
rrobertson@aclutx.org

PENDA HAIR

KUMIKI GIBSON

Advancement Project

1220 L Street, NW

Suite 850

Washington, DC 20005

(202) 728-9557
phair@advancementproject.org
kgibson@advancementproject.org

Attorneys for Proposed Defendant-Intervenors
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

STATE OF TEXAS,
Plaintiff,
V.

ERIC H. HOLDER, JR., Attorney General of
United States,

Defendants,
and
THE TEXAS LEGISLATIVE BLACK
CAUCUS, THE LEAGUE OF WOME
VOTERS OF TEXAS, THE JUSTIC

SEEKERS, REVERENDPETER JOHNSOI
REVEREND RONALD WRIGHT, an
DONALD WRIGHT,

Applicants for Intervention.

No. 1:12-cv-00128-RMC-DST-RLW

DISCLOSURE OF CORPORATE AFFILIATIONS AND FINANCIAINTERESTS

Certificate required by LCVR 7.1 of the

for the District of Columbia:

Local Ralef the United States District Court

[, the undersigned, counsel of record for the $ebeygislative Black Caucus, the League

of Women Voters of Texas, and the Justice Seelars ho parent companies, subsidiaries, or

affiliates that have any outstanding securitiehehands of the public.

These representations are made in order that guofgéis court may determine the need

for recusal.

Respectfully submitted,

/s/ John K. Tanner

JOHN K. TANNER (D.C. Bar No. 318873)
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3743 Military Road, NW
Washington, DC 20015
202-503-7696
john.k.tanner@gmail.com

LAUGHLIN McDONALD
NANCY ABUDU

KATIE O'CONNOR

American Civil Liberties Union Foundation, Inc.
230 Peachtree Street, NW
Suite 1440

Atlanta, Georgia 30303-1227
(404) 523-2721

(404) 653-0331 (fax)
Imcdonald@aclu.org
nabudu@aclu.org
koconnor@aclu.org

LISA GRAYBILL

REBECCA ROBERTSON

American Civil Liberties Union Foundation of
Texas

1500 McGowan Street

Houston, Texas 77004

(713) 942-8146

Igraybill@aclutx.org

rrobertson@aclutx.org

PENDA HAIR

KUMIKI GIBSON

Advancement Project

1220 L Street, NW

Suite 850

Washington, DC 20005

(202) 728-9557
phair@advancementproject.org
kgibson@advancementproject.org

Attorneys for Proposed Defendant-Intervenors
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CERTIFICATE OF SERVICE

| certify that on March 22, 2012, | sent a truel aorrect copy of the foregoing Motion to
Intervene as Defendants, the Memorandum of PomdsAauthorities in Support of the Motion to
Intervene, a Proposed Order, a Proposed Answerthen@ertification pursuant to LCvr 7.1 of
the Local Rules to counsel for the parties by enaaitl transmitted these documents to the Clerk

for filing in the Federal Court ECF system.

/s/ John K. Tanner
John K. Tanner
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