
Letter to Secretary of Defense Jim Mattis from  
Capital Defense Attorneys and Law Professors 

Dear Mr. Secretary:   

We are writing to register our grave concerns regarding recent developments in the 
Guantanamo military tribunal prosecution of Abd Al Rahim Hussein Al-Nashiri.   The 
undersigned capital defenders and law professors are particularly dismayed by actions that 
appear to target defense counsel, and that violate the requirement that a defendant facing the 
death penalty be represented by qualified counsel.   

The Withdrawal of Long-Time Capital Counsel and the Military Judge’s Response 

In 2009, the Military Commission Act (MCA) was amended to require that any defendant 
facing the death penalty in the Guantanamo military commissions be represented by at least 
one “learned counsel,” i.e., a lawyer with expertise in capital defense.  R.M.C. 506.  Mr. Al-
Nashiri has long been represented by just such an experienced capital defense attorney, Rick 
Kammen, originally a member of the ACLU’s John Adams Project, which was formed to assist 
military defense counsel with capital cases in the military commissions. Mr. Kammen was joined 
by civilian and military lawyers but remained Mr. Al-Nashiri’s only learned counsel.   

Last month, Mr. Kammen and two other civilian defense counsel asked the Military 
Commissions Chief Defense Counsel, Brigadier General John G. Baker, for permission to 
withdraw from the case, citing a major ethical conflict.  They had discovered new information 
which remains secret, but which relates to an ongoing doubt that attorney-client meetings on 
Guantanamo are confidential.  The civilian defense counsel could not share the information they 
discovered with their client.  General Baker reviewed the facts and an opinion from a respected 
ethics expert, and on October 11, 2017, he granted permission for the withdrawal. He 
instructed counsel to inform the judge in the case, Colonel Vance Spath, and request time to 
obtain new learned counsel for Mr. Al-Nashiri.   

Judge Spath held that the Chief Defense Counsel should not have permitted counsel to 
withdraw, denied the request for time to find learned counsel, and ordered the three civilian 
defense counsel to appear before him for a hearing.  The defense lawyers did not travel to 
Guantanamo for the hearings scheduled to begin on October 30th.  In open court, Judge Spath 
also ordered General Baker to rescind the permission he gave to the civilian defense counsel to 
withdraw.  General Baker declined.  The next day, November 1, 2017, Judge Spath initiated a 
contempt proceeding against General Baker.  Judge Spath refused even to hear General Baker’s 
argument that the military commission had no jurisdiction over him, found General Baker guilty 
of contempt, and ordered him confined to quarters for 21 days and fined $1,000.    General 
Baker spent the next 48 hours in confinement.    

 
A habeas petition was subsequently filed and argued in the federal district court in D.C.  

On November 3, 2017, in advance of the habeas ruling, the Convening Authority, Harvey 
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Rishikoff, reviewed Judge Spath’s contempt ruling, deferred the remainder of General Baker’s 
sentence, and released him “pending final action” on the contempt findings.  Judge Lamberth 
then deferred his habeas ruling for a short time.    

Violations of Military Commission Rules and the Requirement of Learned Counsel 

The military judge’s extreme response is unsupportable. It is true that the various 
iterations of the MCA and the subsequent implementing rules and regulations have produced a 
whole-cloth “system” of justice, with a patchwork set of rules.  The government adds to the 
uncertainty by arguing that core constitutional rights do not apply in the military commissions, 
and there are virtually no precedents, no practice, and no jurisprudence to follow.  It is clear, 
however, that the Rules for Military Commission grant authority to General Baker to excuse 
counsel in his sole discretion.  R.M.C. 504 (b).  Although Judge Spath relied on a provision of 
the Rules for Trial Judiciary that purport to grant him authority, those rules are statutorily 
subordinate to the Rules for Military Commission.  (Regulations for Trial by Military Commission) 
R.T.M.C.1-1. Nowhere in the statute or rules is there any grant of authority to the military judge 
to hold contempt proceedings against a U.S. citizen. Nor does anything in the statute support 
the idea that General Baker’s conduct in refusing to alter his professional decision could 
constitute contempt.   

What is abundantly clear in the MCA is that a death-threatened defendant is entitled to 
a capitally qualified lawyer.  The Rules mandate appointment of learned counsel at the time the 
prosecution asks for capital charges, and this requirement continues unless the death penalty is 
no longer an option.  R.M.C. 506(b).  The Convening Authority is not even permitted to refer 
capital charges – the military commission equivalent of an indictment – until capitally qualified 
counsel has been appointed.  R.T.M.C. 3-3.a1.   

When civilian defense counsel withdrew, Mr. Al-Nashiri was left with a single military 
attorney cleared to represent him in the hearings.  Lieutenant Piette, a 2012 law school 
graduate, has explained that he has no training or experience in murder cases, much less 
capital cases, save for his few months on Mr. Al-Nashiri’s case.   But not only did Judge Spath 
deny the request for more time to find learned counsel, he ordered an evidentiary hearing to go 
forward over the objection of Lieutenant Piette. 

The hearing commenced on November 3, 2017, continued on the 7th, and is scheduled 
to resume on the 13th.  The lieutenant repeatedly explained that he was not qualified or 
prepared to examine witnesses or conduct a capital defense without learned counsel.  Judge 
Spath pressed the lieutenant, and opined that “[these are] things that don't relate to capital 
sentencing or motions that relate to capital issues”  or “do not involve any applicable law 
relating to capital cases.”  

This language reveals the very ignorance of capital litigation that the MCA’s learned 
counsel requirement is designed to address.  The learned counsel statutory provision and the 
implementing rule recognize reality: death penalty cases need capitally qualified counsel.  The 

2 
 



U.S. military requires capitally qualified counsel for capital military prosecutions, as does the 
Federal Death Penalty Act.  The ABA Guidelines requirement for qualified counsel applies “from 
the moment the client is taken into custody and extend[s] to all stages of every case in which 
the jurisdiction may be entitled to seek the death penalty, including initial and ongoing 
investigation, pretrial proceedings, trial, post-conviction review, clemency proceedings and any 
connected litigation.” Guideline 1.1(B).   

There are very good reasons why capitally qualified lawyers must guide every decision a 
defense team makes, including being present for all witnesses.  As the Supreme Court has 
determined in dozens of cases, “death is different.”  The Eighth Amendment can be satisfied 
only if a death sentence is the product of reliable procedures, from arrest to final resolution.   
In other words, the penalty phase of a capital trial is not the only time when a capital lawyer is 
needed.  Among other things, counsel learned in capital law know that: they have an obligation 
to raise all issues, even those that appear frivolous, at both phases of trial and all pre-and post-
trial opportunities; they are required to raise matters of international law; they must be experts 
in preserving disputed matters for the record; and they must raise all applicable constitutional 
and statutory issues. Learned counsel know that capital trials must not only satisfy the 
constitutional requirement of Due Process, but a separate and stronger Eighth Amendment 
requirement of heightened reliability.  Capitally qualified lawyers know that virtually any aspect 
of the defendant’s life can have powerful consequences for the eventual sentence.  They have 
training and experience in harmonizing all relevant case law and theories.   So, for example, the 
examination of a law enforcement officer may require a focus on the mitigating evidence the 
officer may have rather than a traditional attempt to impeach inculpatory testimony.   

When the MCA was amended, Congress “strongly encourage[d] the Secretary of 
Defense to take appropriate steps to ensure the adequacy of representation for detainees, 
particularly in capital cases” in the military commissions.  JOINT CONFERENCE STATEMENT, 
NDAA 2010.  We are profoundly troubled by the fact that proceedings against Mr. Al-Nashiri are 
continuing in violation of the requirement that learned counsel represent him at all stages in the 
military commissions.   

An Assault on The Defense Function On Guantanamo 

These events would be outrageous even if they did not occur in the context of a series 
of assaults on defense counsel – but they do.  In June, the Chief Defense Counsel warned all 
counsel of his concern that improper monitoring of attorney-client meetings was occurring on 
Guantanamo.   Unauthorized seizure of attorney-client mail and privileged documents has 
occurred repeatedly in both capital trials, in violation of unenforced commission orders.  In 2012 
listening devices were found disguised as smoke detectors in attorney client meeting rooms. 
The FBI recruited a defense team member in the 9/11 capital case, and attempted to recruit 
another.   Government agents secretly questioned the linguist of another of the capital 
defendants under pretext, and obtained confidential information.  Two years later they did the 
same thing to a defense security officer.   A linguist formerly employed by the CIA was placed 

3 
 



on a defense team, until the defendant complained that he recognized the linguist from the 
“black sites” where the defendants had been subject to rendition and torture, and could not 
trust him.  The entire 9/11 capital trial was abated for more than a year during the pendency of 
an investigation of defense team members after the infiltration of the team by the FBI was 
discovered.  And now a Marine general, a decorated combat veteran with an impeccable record 
of integrity, has been found in contempt and sentenced to confinement to quarters, for doing 
his job. 

 At the same time, the person least able to bear the consequences of these events is 
suffering the most prejudice.  The undersigned capital defense lawyers and law professors 
question whether military commissions can ever be “a regularly constituted court affording all 
the judicial guarantees which are recognized as indispensable by civilized peoples” as required 
by the Geneva Conventions and reinforced by the Supreme Court.  We are forced to consider 
that the combined effect of continuing assaults on the independence of defense counsel may 
render justice wholly unattainable on Guantanamo.    

- November 14, 2017 

Signatories:  

Denny Leboeuf  
Director, ACLU John 
Adams Project 
New Orleans, LA 
 

 Cassandra Stubbs 
Director, ACLU Capital 
Punishment Project 
Durham, North Carolina 
 

 Jeffery Robinson 
ACLU Deputy Legal 
Director 
New York, New York 
 

Anna Arceneaux 
ACLU Capital Punishment 
Project 
Durham, North Carolina 
 

 Brian Stull 
ACLU Capital Punishment 
Project 
Durham, North Carolina 
 

 Olivia Ensign 
ACLU Capital Punishment 
Project 
Durham, North Carolina 

Amy Armstrong 
Arizona Capital 
Representation Project 
Phoenix, Arizona 
 

 Andrew Schuman 
Attorney 
Bowling Green, Ohio 
 

 Harry Trainor 
Attorney 
Annapolis, Maryland 
 

Michael Wiseman 
Attorney 
Swarthmore, 
Pennsylvania 
 

 Robert Bacon 
Attorney at Law 
Oakland, California 
 

 Lisa Bakale-Wise 
Attorney at law 
Hillsborough, North 
Carolina 
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Gerald Simmons 
Attorney At Law 
Columbus, Ohio 
 

 Verna Wefald 
attorney at law 
Pasadena, California 
 

 Natman Schaye 
AZ Capital 
Representation Project 
Tucson, AZ 
 

A. Eduardo Balarezo 
BALAREZO LAW 
Washington, DC 
 

 Madeline Cohen 
Capital appellate attorney in 
private practice 
Boulder, CO 
 

 Margaret Russell 
Capital Collateral 
Regional Counsel 
Tampa, FL 
 

Ken Murray 
Capital Defense Attorney 
Phoenix, Arizona 
 

 David Wymore 
Capital Defense Attorney 
Boulder, Colorado 
 

 Bryce Benjet 
Cardozo Law School 
New York, NY 
 

Elizabeth Carlyle 
Carlyle Parish LLC 
Kansas City, MO 
 

 Shane Cantin 
Carver Cantin & Mynarich 
LLC 
Springfield, Missouri 
 

 Teresa Norris 
Charleston County Public 
Defender Office 
Charleston, SC 
 

Rachel Conner 
Conner & Sothern 
New Orleans, Louisiana 
 

 Laura Udall 
Cooper and Udall 
Tucson, Arizona 
 

 Sandra Babcock 
Cornell Law School 
Ithaca, New York 
 

Madalyn Wasilczuk 
Cornell Law School Center 
on the Death Penalty 
Worldwide 
Ithaca, NY 

 
 
 
 
 
 
 
 
 
 
 

 

 Susan Kellman 
Criminal American College of 
Trial  Lawyers/Criminal 
Defense 
Brooklyn, NY 
 

 Jeffrey Gamso 
Cuyahoga County Public 
Defender Office 
Cleveland, OH 
 

Erika Cunliffe 
Cuyahoga County Public 
Defender's Office 
Cleveland, Ohio 
 

 Sara Snyder 
Portland, Or 
 

 Harold Gurewitz 
Defense Attorney 
Detroit, MI 
 

Kevin McNally 
Federal Death Penalty 
Resource Counsel Project 
Frankfort, Kentucky 
 

 Margaret O’Donnell 
Federal Death Penalty 
Resource Counsel Project 
Frankfort, KY 

 Stephanie Kearns 
Federal Defender 
Atlanta, Georgia 

Marc Bookman 
Director, Atlantic Center 
for Capital Representation 
Philidelphia, Pennsylvania 

 Herman Carson 
Director, Multi-Co. Program,  
Ohio Public Defender 
Athens, Ohio 

 Samuel Braverman 
Fasulo Braverman & 
DiMaggio, LLP; Pace 
University Law School 
New York, New York 
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Larry Hammond 
Phoenix, Arizona 
 

 Katherine Spengler 
Boulder, Colorado 
 

 David Steingold 
Farmington hills, Mi 
 

Joannie Plaza-Martinez 
Federal Public Defender 
for USDC PR 
San Juan, PR 
 

 Carol Wright 
Federal Public Defender SD 
Ohio 
Columbus, Ohio 
 

 Kathleen Hamill 
Fletcher School of Law 
and Diplomacy 
Medford, MA 
 

Stephen Harper 
Florida International 
University College of Law 
Miami, FL 
 

 Garrett Simpson 
Garrett Simpson PLLC 
Glendale, Az 
 

 Robin Maher 
George Washington 
University Law School 
Washington, District of 
Columbia 
 Shelly Habel 

Georgetown University 
Alexandria, VA 
 

 Jerilyn Bell 
Georgia Capital Defenders 
Atlanta, GA 
 

 Alison Bernstein 
Habeas Corpus Resource 
Center 
Berkeley, CA 
 

John Shea 
John A. Shea, Attorney at 
Law 
Ann Arbor, MI 
 

 Karen Steele 
Karen A Steele, Esq 
Salem, OR 
 

 Kathryn Kase 
Kathryn M. Kase, 
Attorney at Law 
Houston, Texas 
 

Jodie English 
Law Office 
Indianapolis, IN 
 

 Dennis Balske 
Law Office of Dennis Balske 
Portland, OR 
 

 Michael Laurence 
Law Office of Michael 
Laurence 
San Francisco, CA 
 

Joshua Dratel 
Law Offices of Joshua L. 
Dratel, P.C. 
New York, New York 
 

 Craig Washington 
Lawyer 
Houston, Texas 
 

 Keith Rohman 
Loyola Law School 
Los Angeles, California 
 

Stephen Whelihan 
Maricopa County Legal 
Advocate 
Phoenix, Arizona 
 

 Catherine Grosso 
Michigan State University 
College of Law 
East Lansing, MI 
 

 Christine Freeman 
Middle District of 
Alabama Federal 
Defender 
Montgomery, Alabama 
 Jonathan Broun 

NC Prisoner Legal 
Services 
Raleigh, North Carolina 
 

 Rob Owen 
Northwestern Pritzker School 
of Law 
Chicago, Illinois 
 

 Randy Hertz 
NYU Law School 
New York, New York 
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Susan Corey 
Office of the Legal 
Advocate 
Phoenix, Arizona 
 

 Kristen Nelson 
Office of the State Public 
Defender 
Denver, CO 
 

 Kristin Traicoff 
Office of the State Public 
Defender 
Sacramento, CA 
 

John Parker 
Private Counsel 
Cleveland, Ohio 
 

 Mitchell Dinnerstein 
Private practice 
New York, New York 
 

 Michael Kennedy 
Private Practice Attorney 
Reno, Nevada 
 

Joseph Margulies 
Professor of Law and 
Government, Cornell 
University 
Ithaca, New York 
 

 Christopher Murell 
Promise of Justice Initiative 
New Orleans, La 
 

 Peter Quijano 
QUIJANO & ENNIS, P.C. 
New York, New York 
 

Tamara Brady 
Retired Colorado Public 
Defender 
Greeley, CO 
 

 John Blume 
Samuel F. Leibowitz 
Professor of Trial Techniques 
Ithaca, New York 
 

 Michael Ogul 
Santa Clara County 
Public Defender 
San Jose, California 
 

Ellen Kreitzberg 
Santa Clara University 
School of Law 
Palo Alto, California 
 

 Stanley Young 
SCCID - Capital Trial Division 
Columbia, SC 
 

 Elizabeth Wilson 
Sentencing Advocacy 
Group of Evanston 
Evanston, IL 
 

Richard ReeveNew hAVEn 
Sheehan, Reeve & Near 
CT, 6511 
 

 John Landis 
Stone Pigman Walther 
Wittmann L.L.C. 
New Orleans, Louisiana 
 

 Danalynn Recer 
The Gulf Region 
Advocacy Center 
Houston, Texas 
 

Valerie Gotlib 
The Law Firm of Cesar de 
Castro, P.C. 
New York, NY 
 

 Janet Hoeffel 
Tulane Law School 
New Orleans, LA 
 

 Elisabeth Semel 
UC Berkeley School of 
Law 
Berkeley, California 
 

Sean O’Nrien 
UMKC School of Law 
Kansas City, Missouri 
 

 Amy Dillard 
University of Baltimore Law 
School 
Baltimore, MD 
 

 David Rudovsky 
University of PA Law 
School 
Philadelphia, PA 
 

Lara Bazelon 
University of San 
Francisco School of Law 
San Francisco, Californi 
 

 Steven Shatz 
University of San Francisco 
School of Law 
San Francisco, CA 
 

 Jacqueline Walsh 
Walsh & Larranaga 
Seattle, WA 
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Kathryn Andrews 
El Cerrito, California 
 

 Erin Barnhart 
Columbus, Ohio 
 

 David Belser 
Asheville, North Carolina 
 

Catherine Bernhard 
Red Oak, Texas 
 

 Gerald Bierbaum 
Harrisburg, PA 
 

 Colleen Brady 
Annapolis, Maryland 
 

David Callahan 
Azle, Texas 
 

 Anne Chapman 
Phoenix, AZ 
 

 James Connell 
Bethsda, Maryland 
 

Kari Converse 
Albuquerque, NM 
 

 John Cotsirilos 
San Diego, California 
 

 Letty Di Giulio 
New Orleans, Louisiana 
 

Theresa Duncan 
Albuquerque, NM 
 

 M. Michele Fournet 
Baton Rouge, LA 
 

 M. Michele Fournet 
Baton Rouge, LA 
 

Melanie Freeman-Johnson 
Oklahoma City, OK 
 

 Jennifer Friedman 
Los Angele, CA 
 

 Ruth Friedman 
Washington, DC 
 

Lisa Greenman 
Washington, DC 
 

 Shehnoor Grewal 
Tallahassee, FL 
 

 Emily Groendyke 
Los Angeles, CA 
 

Gerald Zerkin 
Richmond, Virginia 
 

 Rebecca Jones 
San Diego, CA 
 

 Jennifer Kamorowski 
Alexandria, VA 
 

Kacey Keeton 
Montgomery, AL 
 

 Don Knight 
Littleton, CO 
 

 Amy Knight 
Tucson, Arizona 
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Carol Kolinchak 
New Orleans, LA 

 

 Christine Lehmann 
New Orleans, Louisiana 
 

 Steven Lemoine 
New Orleans, LA 
 

Jolie Lipsig 
Sacramento, California 
 

 Kathleen Lord 
Denver, CO 
 

 John Martin 
Atlanta, Georgia 
 

Darren Meade 
Columbus, Ohio 
 

 Sandra Michaels 
Atlanta, GA 
 

 Paula Montonye 
New Haven, CT 
 

Kimberly Newberry 
Tallahassee, FL 
 

 Brian Pomerantz 
Chapel Hill, North Carolina 
 

 Elizabeth Richardson-
Royer 
San Francisco, California 
 

Shannon Romero 
Boise, Idaho 
 

 Kenneth Rose 
Durham, North Carolina 
 

 David Ruhnke 
Montclair, NJ 
 

Celia Rumann 
Tempe, AZ 
 

 Meghan Shapiro 
Alexandria, Virginia 
 

 Michael Sheehan 
New Haven, CT 
 

Ross Simons 
Pascagoula, Mississippi 
 

 Allan Sincox 
Chicago, Illinois 
 

 Meggan Smith 
Indianapolis, IN 
 

Jeannie Sternberg 
Oakland, California 
 

 James Thomson 
Berkeley, California 
 

 Beverly Van Ness 
New York, NY 
 

Andrew Wick 
Mount Gilead, Ohio 
 

 Jenifer Wicks 
Washington, DC 
 

 Barry Scheck 
Benjamin N. Cardozo 
School of Law 
New York City, NY 
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William Quigley 
Loyola University New 
Orleans 
New Orleans, LA 70118 

 Vince Gonzales 
Dedman School of Law, 
Southern Methodist Univy.  
Death Penalty Project 
Weatherford, TX 

 Henderson Hill 
8th Amendment Project 
Charlotte, North Carolina 
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