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Summary

If l wasn’t poor, | wouldn’t be unfit.

—Bobbie Butts, advocate, California, April 15, 2022

It has been more than two years since Adaline Stephens’ six children were removed from
her care and placed in the foster system. Her nightmare began on a night like any other.
Her 9-year-old son, Elijah, was dancing in the kitchen and slipped on some water, injuring
his hip. “l rushed him to the emergency room when he got hurt,” Adaline said. “The
doctors asked me questions, and | told them everything. | trusted them to help him.”
Adaline was shocked when she learned that her son’s medical providers reported her to
child protective services for suspected abuse, triggering a cascade of state interventions

that irreparably harmed her children and their family bond.

The Los Angeles County Department of Children and Family Services (DCFS) launched an
investigation. A caseworker visited the children’s school and pulled them from class to
question them, came to the home unannounced, and randomly strip searched the
children, ages 1, 4, 7, 9, and 10, to check their bodies for signs of abuse. Adaline said
these visits were so frightening for her children that her youngest child began screaming

every time she saw anyone with a badge.

Adaline was required to take a drug test, a requirement often—and disproportionally—
imposed on Black mothers. She has scoliosis and spina bifida. Her doctor prescribed
Percocet for the pain, but it was damaging her liver and stomach lining. “| made the
decision to change to medical marijuana, which was better for my health,” she said. She
tested positive for THC (the active substance in marijuana, and the chemical responsible
for most of its psychological effects). “They stated that my marijuana usage rendered me

incapable of providing 24-hour care to my children,” she said.

Adaline knew what was at stake. She was removed from her own parents’ care as a child
and grew up in the foster system. Afraid that her children would be taken from her, Adaline
agreed to six months of follow-up with the caseworker, weekly drug testing, and parenting

classes, in exchange for keeping her children home with her.
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In the meantime, Adaline gave birth to her youngest child. The birth was complicated
because of her spinal conditions, and she had to use a wheelchair and walker for two
months. During that time, she rescheduled one of Elijah’s follow-up appointments. Adaline

said DCFS told her they found bed bugs in a couch and holes in the walls of her home.

Days before her case was set to be reviewed, Adaline was informed that a judge had
ordered the children be removed from her custody due to the condition of the home and

because she rescheduled her son’s appointment.

Her children, including her infant son, were removed from her care, separated from each
other, and placed in foster homes. Four of the six children have experienced abuse in the
foster system and are coping with serious mental health impacts, Adaline said. One of her
sons had to be admitted to a mental health facility for inpatient care. The children remain

in the foster system at time of writing, and Adaline is fighting to get them back.

“This situation has caused me so much pain, anger, and trauma from the separation from
my children,” she said. “l just want my purpose back. | knew | wanted to be a mother and

that’s all | ever knew how to do. Please help me and my kids.”

A National Problem

One in three children in the United States will be part of a child welfare investigation by
age 18, as Adaline’s children were. Every three minutes a child is removed from their home
and placed in the foster system. Black children are almost twice as likely to experience
investigations as white children and are more likely to be separated from their families. As

a result, more than 200,000 children enter the foster system each year.

While the US child welfare system’s stated purpose is to improve child safety, permanency
and well-being, and child welfare workers believe they are defending children’s rights to
health and life, system interventions too often unnecessarily disrupt family integrity and

cause harm to the very children they aim to protect.

As nearly all people involved in child welfare acknowledge, removing a child from their

parents’ care, even for a short period of time, is a drastic measure that can cause profound
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harm. Those impacted are disproportionately communities of color, especially Black and

Indigenous families, and people living in poverty.

This report examines removals of children and termination of parental rights by state child
welfare systems, focusing primarily on four states: California, New York, Oklahoma, and
West Virginia. The number of children removed from their families, the too-often unjust
circumstances of removal, and the disproportionate effects on Black and Indigenous
families, and those living in poverty, make this a national family separation crisis

warranting immediate attention and action.

The report finds that child welfare systems too often respond to circumstances of poverty
with punishment. Parents too often face charges of neglect and see their children removed
from their care instead of receiving support to keep families together. Black and
Indigenous families disproportionately face neglect charges and removals. In fact, federal
and state data show racial and ethnic disparities exist at every stage of involvement, with
particular harm to Black families. As a result, many parents, advocates, and experts
describe the system not as one primarily of child protection, but as family “regulation”

and “policing.”

Regulating Families
Child welfare involvement begins with a report to the state child protective services hotline

for suspected child abuse or neglect. Millions of reports are made every year: In 2019, for

example, 3 million reports were made about nearly 8 million children.

Reports can be made anonymously, with the intention of encouraging reporting and
identification of children at risk. However, anonymous reporting can be ineffective in
detecting maltreatment because public reporters may provide insufficient information to
avoid disclosing their identity. Anonymous reporting also carries with it significant risks of
misuse, in particular by perpetrators of domestic violence and others who see reporting as

a means of retaliation for grievances.
Families with limited resources often have more exposure to mandated reporters because

they have a greater need for, and use of, social services. This creates a dynamic where

families living in poverty are surveilled, scrutinized, and reported more than those with
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greater resources. Black and Indigenous families are more likely to be reported for child
abuse and neglect than white families, resulting in a racial and ethnic disproportionality of
families surveilled and scrutinized. State officials review reports and refer about half for

investigation or other child welfare agency response.

Every year, child welfare agencies investigate millions of parents. In 2019, they
investigated the parents of nearly 3.5 million children. Data analysis conducted for this
report shows a correlation between poverty and the rate of maltreatment investigations:
counties with higher numbers of families below the poverty line have a higher rate of
maltreatment investigations, and counties with higher family incomes have lower rates of

investigations.

Investigations are often highly stressful, and even traumatizing, for children and their
families, involving unannounced home and school visits and body checks. Parents

LN 131

describe the investigation and monitoring period as “nerve-wracking,” “invasive,” and
“humiliating.” Angela Olivia Burton, former director of New York State Office of Indigent
Legal Services, told Human Rights Watch that an investigation has the impact of “rupturing
the village of the child’s ecological system, which has ripple effects and brings not just

stigma, but also fear and distrust, as it tears the fabric of a child’s life and community.”

Notoriously broad and malleable state definitions of abuse and neglect allow for
significant subjectivity. As a result, determinations are susceptible to conscious and
unconscious bias based on race, class, or other factors. If the caseworker or child welfare
agency subjectively determines that abuse or neglect has occurred, the allegation is
deemed substantiated, and the parents or other caregivers are listed on a state central
registry for years, adversely affecting their access to employment and ability to foster other
children, including their own relatives. In some states, parents are listed on the registry

even without a substantiated allegation.

Many child welfare interventions happen without judicial oversight. In addition, many
parents do not have legal support in the early stages of child welfare intervention. This in
turn can limit parents’ ability to respond to charges and their opportunity to appeal.

On average, across the United States, 700 children are removed from the custody of their
parents every day based on allegations of abuse or neglect. Removing a child from their

parents’ care can have devastating consequences, even if the separation is for a short
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period of time. Parents say they feel “broken,” “destroyed,” and “completely shattered
and in a perpetual state of grief, trauma and longing” at seeing their children placed in the

foster system.

Whether to maintain their child at home or to reunify, most parents agree to complete
“service plans” required by the child welfare agency, at times without judicial oversight.
Parents seeking to reunite with their children may be allowed to visit their child, but even

that might have to happen under supervision.

Daniella Serrano, a mother from California, described the pain of saying goodbye to her

children after supervised visits:

It takes a toll on me every single time | leave my visit. | have to go to work
right after that. I’'m praying and praising God on the drive to give me
strength to continue the rest of the day because it’s hard to see my baby

and leave him every single time.

Caseworkers are responsible for referring parents to services, supporting them toward
achieving reunification, and providing them with timely updates on their children’s well-
being in the foster system. In parallel, caseworkers monitor children in foster homes,
connect them to health services and, in compliance with federal requirements when

circumstances warrant, make plans for their adoption.

Chris Gottlieb, a law professor and child welfare expert at New York University, said these

combined responsibilities creates a conflict of interest:

Social workers play a dual role with opposing goals, they are expected to
support the same parents they are charged with investigating and
prosecuting. That creates a conflict that is not resolvable. If we want social

workers to actually be helpful to families, the roles must be separated.

Judges review case reports and agency recommendations on whether the family should be
reunified or the parents’ rights terminated. If a parent completes the service planin a

timely and satisfactory manner, the agency may recommend reunification. If the court
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agrees, the child returns to the family, initially on a trial basis and then permanently.
Alternatively, the agency may recommend termination of parental rights, which a court may
order if it finds termination to be in the child’s best interests and if other legal
requirements are met. In 2019, the parents of about 62,000 children had their parental

rights terminated, with devastating consequences for families.

Punishing Poverty

The most common reason why child welfare agencies become involved with families is
neglect, followed by parental substance use. Most child removals by the US child welfare
system do not involve physical abuse: only 13 percent of all child removals in 2019
occurred due to physical abuse. While definitions can vary from one state to the next,
neglectis generally defined as a parent or caregiver failing to provide adequate food,
clothing, hygiene, nutrition, shelter, medical care, or supervision in ways that threaten the

well-being of the child. This definition is inextricably linked to poverty.

Many people we interviewed described how circumstances related to poverty, including
housing instability and inadequate resources, were used as evidence of parental
unfitness—either to support neglect allegations or justify family separation or termination

of parental rights.

For example, Amelia Smith, a 52-year-old woman from Oklahoma, was the primary
caregiver for her 8-year-old son, her aunt with Down Syndrome, and her 40-year-old
husband, who had lupus. The demands of caring for her husband, aunt, and son left her
unable to maintain paid employment, so she relied on public benefits for support. The
family lived together in a modest mobile home without running water, but bought and

stored water in large containers.

Child Protective Services (CPS) came to their home for reasons Amelia still does not
understand, but the condition of the home was a factor in the investigation. “They said
[one reason] was because we had no running water, but | had like 12 gallons in my camper.
Waterwasn’t the problem,” Amelia told Human Rights Watch. She explained that they were
looking for a bigger home to accommodate the family more comfortably, but they had not

found a place they could afford.
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Instead of providing support and referrals for improving the condition of their home or

addressing disruptions in their access to water, CPS removed James, their 8-year-old son,
from their care—a loss, Amelia said, she grapples with daily: “l have no idea where he is. |
look for him every time | go out.” Amelia’s husband passed away without seeing their son

James again.

Joshua Michtom, a Connecticut public defender who represents parents in child welfare
proceedings, discussed the ways class differences between investigators and parents play

a role in child welfare determinations:

If a social worker doesn’t know what it’s like to be poor and doesn’t know
what it’s like to make the compromises poor people have to make, they
may describe a messy or cluttered house as deplorable or filthy, increasing
the likelihood that the child will be removed.

Parents living in poverty described how their lack of access to reliable information,
services, or support was interpreted as parental unfitness. For some parents, this lack of
resources was used as evidence to remove their children; for others, it prevented them
from reuniting. Housing instability or other difficulties in meeting the child welfare
system’s housing-related requirements, or the inability to take off work or pay for travel
and other costs associated with required classes or drug testing, makes it difficult for
parents living in poverty to meet the requirements of their service plans. As a result,

conditions of poverty can prevent family reunification.

Punishing Substance Use

This report also documents how parental substance use is too often punished by the child
welfare system without consideration of the ability to parent or without clear evidence of

harm or risk of imminent harm to the child.

The Movement for Family Power, a non-profit organization working to end the foster

system’s policing and punishment of families, has reported on the child welfare system’s
indiscriminate conflation of substance use with abuse or neglect, with families sundered
as a consequence. Many system-involved parents, like Adaline, whose story opened this

report, are required to undergo drug testing. Any parental substance use can be deemed
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without further evidence to interfere with the ability to parent and can be the basis of an
abuse or neglect finding. In some cases, parents in recovery from substance use disorders

said their adherence to medically indicated treatment plans was used against them.

Over the last two decades, the number of children removed from their families and placed
in the foster system due to parental alcohol or drug use has more than doubled. Nearly

80,000 children, more than one-third of all removals, were placed in foster homes due to
parental drug use in 2019, and an estimated 8o percent of all foster system cases involve

parental drug use allegations at some pointin the case.

Due Process Concerns

Despite the often-profound consequences of child welfare involvement—including family
separation, termination of parental rights, and in some cases criminal charges—parents
have fewer due process protections in child welfare cases than individuals facing similarly
serious consequences in the criminal legal system. One parent said: “As many issues as
there are in the criminal justice system, | wish all of this happened in criminal court. At

least we would get a jury trial.”

This report highlights a range of due process concerns, including lack of information on

rights and problems with legal representation and support.

International Legal Standards

International human rights standards call on authorities to ensure that “a child shall not
be separated from his or her parents against their will, except when ... such separation is

necessary for the best interests of the child.”

The United Nations Committee on the Rights of the Child, which monitors the
implementation of the Convention on the Rights of the Child, has stressed that family
separation should be “a last resort”:

Given the gravity of the impact on the child of separation from his or her

parents, such separation should only occur as a last resort measure, as

when the child is in danger of experiencing imminent harm or when
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otherwise necessary; separation should not take place if less intrusive

measures could protect the child.

The committee has made clear that poverty does not justify separating children from their

parents, adding:

Before resorting to separation, the State should provide support to the
parents in assuming their parental responsibilities and restore or enhance
the family’s capacity to take care of the child, unless separation is
necessary to protect the child. Economic reasons cannot be a justification

for separating a child from his or her parents.

Reimagining Child Welfare

The harms caused by the child welfare system are so severe that a long-term reduction in
the system’s footprint and a reimagining of a non-coercive, rights-respecting child

protection approach are needed.

The child welfare system’s purpose is often described as promoting the well-being of
children and strengthening families to support children’s development. However, the
system’s interventions too often undercut its goals—failing to adequately address the

needs of the family, and in some cases exacerbating the problems it intended to remedy.

Families we interviewed described how system involvement exacerbated poverty and
economic hardship, leading to loss of employment, housing, and benefits. Some parents
said child welfare intervention interfered with their recovery from a substance

use disorder.

Despite recognizing that access to resources and social supports are protective factors
that may prevent unintended neglect and protect children from maltreatment, state and
local agencies within the child welfare system spend nearly 10 times more on the foster
system than on services that would support families in reunifying with their children.
Foster parents are entitled to monthly payments ranging from US$500 to $750 per child.
Those who adopt children from the foster system continue receiving these payments until

the child turns 18. In some cases, adoptive families also receive health insurance for the
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child until they reach adulthood. Financial support and health insurance coverage help to
strengthen foster and adoptive families. If these same benefits were offered to the families

separated by the child welfare system, it could have a similarly positive effect.

Sixto Cancel, CEO and founder of the non-profit Think of Us, an organization committed to
transforming the child welfare system, described the need for a system thatis responsive

to actual needs:

What we need is a system where people who are dealing with poverty
issues get the support to be able to have the breathing room to meet their
basic needs and learn whatever they need to learn in order to be self-
sufficient. And sometimes that means uptraining, skill training, retraining,
whatever it might be, and children need to be in a family setting where they
can get the support and the healing that they need and to be able to also

develop at the same time.

Some system partners recognize that reforms are needed. In its response to Human Rights
Watch during the research phase that led to this report, New York City’s Administration for
Children’s Services (ACS) stated:

ACS believes that the best way to keep children safe is to provide families
with the supports and resources they need, well before there is any

interaction with the traditional child protection system.

It detailed steps it was taking “to reduce families’ interaction with the traditional child
protection system” including the creation of “a new division, the Division of Child and
Family Well-Being, dedicated to providing critical supports and drawing on communities’
and families’ strengths to help families and children thrive and, as a result, mitigate
factors that can lead to child welfare involvement ... educating professionals working with
children and families on the many ways to provide support without the need for a report to
the child abuse hotline ... [and] expanding [an] alternative-track approach that focuses on
family support and does not require a traditional investigation in cases where there is no

indication of significant safety risk or physical abuse to a child.”
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Human Rights Watch and the American Civil Liberties Union call on federal, state, and local
policymakers to take urgent steps to reduce the harmful impact of child welfare
interventions and strengthen and support families and communities to combat child

maltreatment.

These urgently needed measures include replacing anonymous reporting with secure
confidential reporting, reducing unnecessary child welfare interventions, expanding the
role of parent advocates, giving parents more support and time to complete service plans,
and increasing due process protections for parents. These steps could mitigate some of

the harms documented in this report.

Long-term change requires addressing the extreme economic hardship at the heart of
many child welfare cases and the corrosive impact of systemic racism. A meaningful
solution requires focused attention by the federal government on relevant measures to
address that hardship. Meaningful structural change also requires the US to decriminalize
the possession of drugs for personal use and fund development and provision of non-

punitive, supportive approaches to assist people with problematic drug use.
In short, as the US continues to grapple with systemic racism and policies and practices
that hurt Black families and communities, lawmakers should rethink the existing approach

to child protection and look for ways to expand social safety nets and strengthen families.

Itis time to reimagine the child welfare system.
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Key Recommendations

Human Rights Watch and the American Civil Liberties Union call on federal, state, and local
governments to take the following steps to reduce the harmful impact of child welfare
interventions and strengthen and support families and communities to prevent child

maltreatment:

e Hold public hearings, including congressional hearings, to hear from families who
are affected by the child welfare system.

¢ Narrow the definition of child abuse and neglect. Prohibit the treatment of
poverty-related circumstances, lack of financial resources, or substance use by
parents or during pregnancy, without actual orimminent risk of harm, as factors
that can trigger child welfare interventions.

e Eliminate mandatory reporting requirements. Replace universal, centralized, and
anonymous mandatory reporting with permissive, confidential, and decentralized
reporting; give reporters and responding agencies the option to refer families
directly to services in lieu of the government child welfare agency; and maintain
records about the administration of this direct referral process separate from
agencies responsible for investigating and evaluating allegations of child abuse or
neglect.

e Adopt a universal right for parents to quality pre- and post-petition counsel.
Ensure the right attaches upon first contact with child welfare authorities and
support contemporaneous provision of social work and support services to address
immediate and collateral issues prompting child welfare concerns.

e Require agencies to inform parents and children of their rights upon first
contact to remain silent, to speak to a lawyer, and to refuse entry into the home
absent an emergency or court order.

¢ Prohibit drug testing of parents and pregnant people without prior written,
voluntary, and informed consent or pursuant to court order. Legislatively create
a right to decline a drug test unless ordered by a court. Prohibit caseworkers or
courts from drawing any adverse inferences from the exercise of the right. Prohibit
a parent’s drug treatment plans from being used against them in child welfare

proceedings.
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e Require states to engage in “active efforts” to maintain family unity. In
particular, require that child welfare agencies meaningfully assess and address:

0 Poverty-related barriers to reunification for child-welfare-involved parents,
including the provision of financial support for transportation and costs
associated with visitation, court hearings, mandated services, and other
meetings.

0 Barriers to reunification for child-welfare-involved parents with problematic
substance use. Refer parents to supportive, non-coercive, evidence-based
services focused on harm reduction for substance use disorders, ensure
parents have unimpeded access to quality substance use disorder
treatment, and allow adequate time for relapse.

¢ Improve data collection at federal, state, and local levels. Regularly publish data
that can be disaggregated and commission expert studies on intersectional,
persistent racial disparities in the child welfare system.

e Acknowledge and meaningfully redress institutionalized racism and settler

colonialism in child welfare policies and practices.
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Methodology

This report is the product of a joint initiative—the Aryeh Neier Fellowship—between Human
Rights Watch and the American Civil Liberties Union (ACLU) to strengthen respect for
human rights in the United States.

The report is based on extensive desk research on the human rights impacts of the US
child welfare system, 138 in-depth interviews, and analysis of national and state data
provided to Human Rights Watch in response to information requests or obtained through

publicly available sources.

In-Depth Interviews

We conducted interviews for this report between September 2021 and June 2022. We
interviewed 68 parents or caregivers who experienced child welfare system interventions
due to allegations of neglect. We used 64 of the 68 interviews with directly impacted
parents or caregivers because 4 withdrew their consent due to litigation or fear

of retaliation.

We also interviewed 70 attorneys; service providers; government workers; local, state,
national advocates; and other experts. Among the other experts were a few children’s

rights advocates and attorneys with experience working within the system.

Human Rights Watch identified interviewees through outreach to local advocates, service
providers, advocacy organizations, and social media posts in relevant Facebook groups.
We also used an online survey tool to identify system-impacted parents to participate in
interviews. The link to the survey was shared in social media posts in relevant Facebook
groups, in emails with advocates including a request to share widely with interested
participants, and in text messages upon request by parents affected by the system. In

some cases, we have cited information shared in survey responses.
Some interviews were conducted in person in Los Angeles, California, in October 2021 and

in Oakland and Sacramento, California, in January 2022. We visited these locations

because they have a significant number of system-involved families, or because impacted
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families were gathering there, as discussed in further detail below. All other interviews
were conducted by phone or virtually through online applications, including Microsoft
Teams, Zoom, Facebook, and WhatsApp.

All interviews were conducted in English. In all cases, we sought to ensure privacy and
comfort of the interviewee. We conducted most interviews individually and in private,

though in some cases interviewees invited an advocate to join the interview.

All individuals interviewed provided verbal informed consent to participate. Researchers
informed potential interviewees that they were under no obligation to speak with us, that
they could decline to answer questions at any point, or terminate the interview at any time,
without any negative consequences. We explained the purpose of our research, our
intention to publish a report, and measures we take to protect confidentiality. Interviewees

did not receive any incentive or remuneration for participation.

When interviewing parents or caregivers, we followed an interview guide and asked a
series of questions regarding the circumstances surrounding child welfare system
intervention, their experience with the system, services ordered, and whether their
circumstances improved. We also asked about the general well-being of the family and any
harms experienced following system intervention or involvement, and recommendations
for reform. When interviewing other experts, we asked a series of questions regarding their
scholarship; the systemic challenges and opportunities they identified within the child
welfare system, including the reasons for racial, ethnic, and socioeconomic
disproportionalities; the disparate outcomes; and the short- and long-term effects of child
welfare interventions on children, families, and communities. We also asked about the
child welfare system’s response to families living in poverty and parents with substance
use-related concerns, and the efficacy of its interventions in addressing families’ needs
and meeting the system’s stated goals of ensuring children’s safety, permanency, and

well-being.
Interviews lasted between 30 minutes and three hours. Researchers took notes during

interviews, recorded interviews with consent where the setting permitted recordings, and

conducted content and thematic analysis of notes.

15 NOVEMBER 2022



To protect the privacy and security of interviewees, a substantial number of whom had an
ongoing case and expressed considerable fear of retaliation, we have chosen to use
pseudonyms in all cases. In some cases, we have also withheld certain other identifying
information. Wherever possible we corroborated interviewees’ accounts. Because of the
risk of jeopardizing confidentiality or exposing a family to retaliation, as well as limited
public access to case information in some jurisdictions, we were not able to review case
information for all interviewees. We also could not seek comments on specific cases
because of confidentiality concerns and the possibility of retaliation. We therefore present

people’s stories mostly as they were told to us.

Human Rights Watch reached out to local and county child welfare agencies in New York
City; New York State; Los Angeles, California; West Virginia; and Oklahoma to request

interviews.

New York Office of Children and Family Services and California Department of Social
Services provided on-background interviews. We posed questions regarding agency
policies and practices on assessing and addressing the role of poverty in child welfare
decision making, the complex needs of parents with substance use disorders, and the

racial disparities and disproportionalities within their state’s child welfare system.

Los Angeles County Department of Children and Family Services and New York City
Administration for Children’s Services responded in writing, and their responses are
included in full in the appendix. Oklahoma Human Services declined our request to
interview a child welfare system representative, directing Human Rights Watch to their
website instead. West Virginia Department of Health and Human Resources did not

respond to requests for interviews.

Data Analysis

We also analyzed relevant laws and policies available online through national, state, and

county databases and websites,* and conducted an extensive review of secondary

1“Laws & Policies - Child Welfare Information Gateway,” Child Welfare Information Gateway, 2018,
https://www.childwelfare.gov/topics/systemwide/laws-policies/ (accessed October 21, 2022); “State Child Abuse & Neglect
(SCAN) Policies Database,” SCAN Policies Database, n.d., https://www.scanpoliciesdatabase.com/ (accessed October 21,
2022); “Child Welfare Enacted Legislation Database,” National Conference of State Legislatures, last updated August 22,
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sources, including public health studies, law reviews, reports and other publications by

nongovernmental organizations, experts, and advocates.

This report also includes extensive independent analysis of data available online through
the National Data Archive on Child Abuse and Neglect,2 and through state and county child
welfare agencies.3 Federally collected data sets include information from all states on child
abuse and neglect, maltreatment, and the foster system. This includes demographic and
situational data on the children and families investigated by each state as well as the
outcome of the investigation and has more detailed information on the children who enter

the foster system and their families.

The two main national level datasets we analyzed are the Adoption and Foster Care
Analysis and Reporting System (AFCARS) Foster Care File and the National Child Care and
Neglect Data System (NCANDS) Child File.«

2022, https://www.ncsl.org/research/human-services/2012-child-welfare-enacted-legislation-database.aspx (accessed
October 21, 2022); “Strategic Planning and Policy Development,” New York State Office of Children and Family Services, n.d.,
https://ocfs.ny.gov/main/sppd/policy/ (accessed October 21, 2022); “ACS - Policy Library Search,” New York City
Administration for Children’s Services, n.d., https://wwwi.nyc.gov/site/acs/about/policy-library-search.page (accessed
October 21, 2022); “Child Welfare Policies,” California Department of Social Services, n.d.,
https://www.cdss.ca.gov/inforesources/child-welfare-protection/policies (accessed October 21, 2022); “DCFS Child Welfare
Policy Manual,” Los Angeles County Department of Children and Family Services, n.d., http://policy.dcfs.lacounty.gov/
(accessed October 21, 2022); “Policy,” West Virginia Department of Health & Human Resources, Bureau for Children and
Families, n.d., https://dhhr.wv.gov/bcf/policy/Pages/default.aspx (accessed October 21, 2022); “Current DHS Policy,”
Oklahoma Human Services, n.d., https://oklahoma.gov/okdhs/library/policy/current.html (accessed October 21, 2022).

2 Data collection and policies are governed by the United States Department of Health and Human Services’ Administration
for Children and Families, Children’s Bureau. At times, this data was accessed through Annie E. Casey Foundation’s Kids
Count Data Center.

3 “Data and Reports,” New York Office of Children and Family Services, n.d.,
https://ocfs.ny.gov/main/professionals_data_reports.asp (accessed October 21, 2022); “ACS - Data & Analysis,” New York
Administration for Children’s Services, n.d., https://www1.nyc.gov/site/acs/about/data-analysis.page (accessed October
21, 2022); “California Child Welfare Indicators Project (CCWIP),” California Child Welfare Indicators Project, n.d.,
https://ccwip.berkeley.edu/ (accessed October 21, 2022); “Data Portal,” California Department of Social Services, n.d.,
https://cdss.ca.gov/inforesources/data-portal (accessed October 21, 2022); “Data,” Oklahoma Human Services, n.d.,
https://oklahoma.gov/okdhs/library/data.html (accessed October 21, 2022); “DHS Reports,” Oklahoma Human Services,
n.d., https://oklahoma.gov/okdhs/searchcenter/okdhsreportresults.html (accessed October 21, 2022); “Child Abuse and
Neglect - Statistics and Database Reporting,” West Virginia Judiciary, n.d., http://www.courtswv.gov/public-
resources/CAN/statistics.html (accessed October 21, 2022); “Annual Reports,” West Virginia Department of Health & Human
Resources, Bureau for Children and Families, n.d., https://dhhr.wv.gov/bcf/Reports/Pages/Annual-Reports.aspx (accessed
October 21, 2022).

4 Children’s Bureau, Administration On Children, Youth And Families, Administration For Children And Families, US
Department Of Health And Human Services, “National Child Abuse and Neglect Data System (NCANDS) Child Files,” National
Data Archive on Child Abuse and Neglect, https://www.ndacan.acf.hhs.gov/datasets/datasets-list-ncands-child-file.cfm
(accessed October 21, 2022).
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For both datasets, we analyzed the fiscal year 2019 file because it was the most recent file
with a full year of pre-Covid-19 pandemic data. Fiscal year 2019 covered the period from
October 2018 through September 2019. The NCANDS data file includes information on the
over 4.2 million reports of maltreatment that were investigated by child welfare agencies
during the year and the AFCARS file includes data on over 672,000 children who were
under the responsibility of state child welfare agencies at some point during the year. Data
from Puerto Rico was notincluded in the analysis. For clarity and readability, we do not use
the term “fiscal year” each time we refer to data from a particular year. References to a

particular year's data in our analysis should be understood as covering that fiscal year.

Depending on the variable analyzed, there can be wide variation in the completeness of
data. For certain data points, states that provided incomplete data or outlier data were

removed when computing totals or rates.

All rates were computed using data from the US Census Bureau’s five-year American
Community Survey (ACS) 2016-2020 as the denominator. All child rates used population
estimates of the under-18 population. Race-specific rates for the white population used
the non-Hispanic/Latino white population. Rates for the Latinx population used the Census
Bureau’s Hispanic/Latino ethnicity categorization, regardless of race. This methodology
matches the methodology used in the AFCARS and NCANDS datasets on the derived
“RaceEthn” variable. Data on income and poverty levels is from the same ACS survey. It is
important to note that, as a social construct, race is recorded in different datasets in ways
that may differ from how individuals self-identify and may be recorded differently in
different datasets. These rates therefore are best estimates given the complexity of

examining race using multiple data sources.

Processing and analysis code is publicly available on Human Rights Watch’s Github site.s

Note on the Scope of this Report

At the outset of this project, we consulted a wide range of secondary sources and external
experts to define our research design and scope. We chose to focus on four states with

high numbers and proportions of system-impacted families and racial and/or

5 Repository available at: Human Rights Watch, “Data Analysis for HRW Report on US Child Welfare System ‘If | Wasn’t Poor, |
Wouldn’t Be Unfit’” 2022, https://github.com/HumanRightsWatch/US-ChildWelfare-Publication.
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socioeconomic disparities in their data. Los Angeles County in California has the largest
local child welfare system in the US, and along with New York City, has high rates of
poverty, income inequality, and housing insecurity in a densely populated area. Families in
West Virginia experience high rates of outcomes connected to substance use, and those in
Oklahoma experience high rates of outcomes connected to incarceration. Both Oklahoma
and West Virginia have rural populations experiencing significant economic insecurity,

inadequate infrastructure, and a dearth of available services.

As described below, most child welfare cases do not involve abuse but rather neglect,
which is when a parent or caregiver is unable to provide adequate food, clothing, shelter,

medical care, or supervision for the child.

Neglect statutes and child welfare interventions look similar in every state. Based on our
research, we believe families in other states, beyond the four examined in this report,
likely experience many of the problems documented in this report. Where possible, we

included data and examples from other states and the national level.

A Note on Terminology

State agencies provide child welfare services or child protective services (CPS) in each of
the states examined in this report. In New York and California, county agencies are also
involved. The agencies are as follows: California Department of Social Services (CDSS), Los
Angeles County Department of Children and Family Services (DCFS), New York Office of
Children and Family Services (OCFS), NYC Administration for Children’s Services (ACS),
Oklahoma Department of Human Services (OKDHS), and West Virginia Department of
Health and Human Services (DHS).

2”&

This report uses the terms “child welfare services,” “child welfare system,” or “CPS” to
refer to these systems. Some quotes from interviewees refer to local agencies by their

abbreviations, “ACS,” “DCFS,” “DHS,” “OKDHS,” or generically as “CPS.”
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Many parents and advocates contest the use of these terms and describe the system as
“family regulation” or “family policing.”¢ For clarity and readability, we use the more

commonly understood term “child welfare.”

We use the term “caregiver” to describe non-parent caretakers of children prior to child
welfare system involvement and “foster parent” to describe non-parent caretakers of
children who have been removed from their parent or caregiver by child welfare
authorities. A foster parent is typically an individual who may or may not be related to the
child but is licensed to take foster children into their home. We use the term “foster
system” to describe an array of living situations for children removed from their parents by

child welfare authorities.

This report uses the term “caseworker” rather than “social worker” to describe the agency
staff member responsible for working with the parents and children after system
involvement. Many agency staff do not have advanced social work degrees or mental
health training.

This report uses the term “child welfare proceedings” to refer to all court proceedings
related to child welfare involvement. “Removal proceedings” describe situations where the
court is deciding on removal of a child. “Termination proceedings” or a “termination
hearing” describe situations where the court is deciding on termination of parental rights
(or “TPR”).

We use the term “reunification” to describe situations when a child is reunited with their
family of origin. This is the initial case goal for all families and typically occurs if a parent
completes a service planin a timely and satisfactory manner and the agency makes a

positive recommendation to the court.

6 “[Flamily policing system ... more accurately captures the roles [the child welfare] system plays in the lives of families,

which include surveillance, regulation, and punishment, all roles associated with policing rather than children’s welfare.
These roles are used to maintain the control and oppression of Black, Native, and Latinx families, which is also consistent
with the practice of policing.” See “Family Policing System Definition,” upEND Movement, n.d.,
https://upendmovement.org/family-policing-definition/ (accessed October 21, 2022).
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In this report, the word “child” refers to anyone under the age of 18, consistent with the

use of this term in the United Nations Convention on the Rights of the Child.”

Throughout the report, we use “people of color” when describing individuals and
communities who may identify as Black or African American; Hispanic, Latino/a, or Latinx
of any race or ethnicity; Asian or Pacific Islander; North African or Middle Eastern;
Indigenous; multiracial; or multiethnic. We use the terminology “Black” in reference to

individuals of African descent or those who identify as such.

The term “Indigenous” refers to those peoples with pre-existing sovereignty who were
living together as a community prior to contact with settler populations, and includes
American Indian, Alaska Native, Native Hawaiian, and other Indigenous populations. In

”

this report, we also use the terms “Native American,” “Indian,” and “American Indian.”
“Native American,” in this context, refers to the people Indigenous to what is now known
as the continental United States, and includes Alaska Native and American Indian peoples.
“Indian” is used in its specific context, to refer to federal legislation, policies, and
programs, especially given the specific, limited, political application of the Indian Child

Welfare Act (ICWA) and the history of federal Indian boarding schools.

We use the term “substance use” to describe drug and alcohol use. Not all substance use
is criminalized: many substances, such as alcohol, are regulated by the US Food and Drug
Administration (FDA) but are not considered “controlled substances,” the use of which can

potentially lead to criminal charges.

Some substances are criminalized in some contexts and not in others. For example,
marijuana use is criminalized in some states but not others. This report discusses the child
welfare system’s response to parental substance use, without specific regard to legality.
For simplicity, we use the term substance use to describe criminalized and non-

criminalized drug and alcohol use.

Many advocates and people who use drugs told us that the language of addiction and

harm were stigmatizing and inaccurate to describe their use, particularly in cases where

7 Convention on the Rights of the Child (CRC), adopted November 20, 1989, G.A. Res. 44/25, annex, 44 U.N. GAOR Supp. (No.
49) at 167, U.N. Doc. A/44/49 (1989), entered into force September 2, 1990, art. 1.
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the substance use addressed physical and mental health needs. To avoid stigmatizing
language, we use the terms “substance use disorder” or “problematic substance use” to
describe interviewees’ self-identified conditions. In so doing, we relied upon the definition
of substance use disorders as laid out in the American Psychiatric Association’s Diagnostic
and Statistical Manual of Mental Disorders, Fifth Edition (also known as DSM-5). A
diagnosis of substance use disorder under DSM-5 is based on a pattern of behaviors,

including an individual’s loss of ability to control their substance use.8

When quoting interviewees or other sources directly, we have not changed terms to
conform to the language used elsewhere in this report.

8 «“The diagnosis of a substance use disorder is based on a pathological pattern of behaviors related to use of the substance.
To assist with organization, Criterion A criteria can be considered to fit within overall groupings of impaired control, social
impairment, risky use, and pharmacological criteria.” See American Psychiatric Association, Diagnostic and Statistical
Manual of Mental Disorders, Fifth Edition (Washington, DC: American Psychiatric Association, 2013), https://cdn.website-
editor.net/30f11123991548a0af708722d458e476/files/uploaded/DSM%2520V.pdf (accessed October 21, 2022), p. 483.

“IF | WASN’T POOR, | WOULDN’T BE UNFIT” 22



I. Background: Key Developments in the
US Child Welfare System

Family separation justified by a perception of parental “unfitness” or “deviance” is deeply
rooted in United States history. For centuries under chattel enslavement, white enslavers
routinely removed Black children from their enslaved families as a form of social control
and exploitation.? Starting in the late 1800s, children of families living in poverty, including
European Catholic immigrant families, were boarded on trains and sent across the country
under the pretext of being adopted. Around the same time period, Indigenous children
were forcibly separated® from their families under the pretense of child safety.2 Several

key developments paved the way for the child welfare system as it exists today.

Chattel Enslavement, 1619-1865

In the US, white enslavers routinely separated enslaved children from their families,
sometimes to sell them for profit, and other times to keep enslaved parents compliant.
White enslavers also weaponized the threat of family separation to coerce compliance,

traumatizing enslaved children and families.

The tragic US history of enslaved children being separated from their enslaved parents is
documented by the Smithsonian National Museum of African American History and
Culture. Its “Weeping Time” exhibit on the largest auction of enslaved people in US history

includes an 1849 narrative by Henry Bibb, a former enslaved person:

9 Jessica Dixon Weaver, “The African-American Child Welfare Act: A Legal Redress for African-American Disproportionality in
Child Protection Cases,” Berkeley Journal of African-American Law & Policy 109 (2008): accessed October 21, 2022, doi:
10.2139/55rN.1620656.

10 Rikki Schlott-Gibeaux, “Orphan Trains: A Brief History and Research How-to,” post to untitled blog, New York Genealogical
and Biographical Society, November 13, 2020, https://www.newyorkfamilyhistory.org/blog/orphan-trains-brief-history-and-
research-how (accessed October 21, 2022).

1 Becky Little, “Government Boarding Schools Once Separated Native American Children From Families,” History, June 19,
2018, https://www.history.com/news/government-boarding-schools-separated-native-american-children-families (accessed
October 21, 2022).

12 Nick Estes, “The U.S. stole generations of Indigenous children to open the West,” High Country News, October 14, 2019,
https://www.hcn.org/issues/51.17/indigenous-affairs-the-us-stole-generations-of-indigenous-children-to-open-the-west
(accessed October 21, 2022); Terry L. Cross, “Child Welfare in Indian Country: A Story of Painful Removals,” Health Affairs,
vol. 33, no. 12 (2014): accessed October 21, 2022, doi:10.1377/hlthaff.2014.1158.

13 Wilma King, Stolen Childhood, Second Edition: Slave Youth in Nineteenth-Century America (Bloomington, Indiana:
University Press, 2011), p. 240.
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A mother unleashed a piercing scream as her baby was ripped from her
arms during a slave auction. Even as a lash cut her back, she refused to put
her baby down and climb atop an auction block. The woman pleaded for
God’s mercy ... “[b]ut the child was torn from the arms of its mother amid
the most heart-rending shrieks from the mother and child on the one hand,

and the bitter oaths and cruel lashes from the tyrants on the other.”

Enslaved children lived in constant fear of removal, writes Wilma King in her book Stolen

Childhood: Slave Youth in Nineteenth-Century America:

Children who were afraid that they would be separated from family
members often hid themselves, particularly in the presence of whites they
did not know. They feared that the white strangers were traders who had

come to take them or their loved ones away.

Ratification of the Thirteenth amendment in 1865 ended chattel slavery. But racial
inequalities and disparities persist, in part because of the US failure to adequately
account for and address the harm caused by slavery and its enduring impact. Child welfare
systems reflect these continuing racial disparities, as discussed in Section IV of

this report.

Children’s Aid Society, Orphan Train Movement, 18505

As New York City’s population ballooned in the 1850s, in part due to an influx of Catholic
immigrant families, so did numbers of orphaned and unhoused children living in poverty.'s
In response to this perceived crisis of destitute children destined to become criminals
without intervention, Charles Loring Brace, a local minister, founded the Children’s Aid

Society, which initiated the Orphan Train Movement.¢ Widely considered the first foster

14 DeNeen L. Brown, “‘Barbaric’: America’s cruel history of separating children from their parents,” Washington Post, May 31,
2018, https://www.washingtonpost.com/news/retropolis/wp/2018/05/31/barbaric-americas-cruel-history-of-separating-
children-from-their-parents/ (accessed October 21, 2022).

15 Schlott-Gibeaux, “Orphan Trains: A Brief History and Research How-to,” New York Genealogical and Biographical Society,
https://www.newyorkfamilyhistory.org/blog/orphan-trains-brief-history-and-research-
how#:~:text=From%201854%20t0%201929%2C%20hundreds,to%20find%20them%20loving%2ohomes.&text=The%20mo
vement%2o0boasted%20an%2o0impressive,250%2C000%20children%20to%20midwestern%z2ostates.

16 Dorothy Roberts, Torn Apart: How the Child Welfare System Destroys Black Families--and How Abolition Can Build a Safer
World (New York: Basic Books, 2022), p. 111.
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system in the US, the program primarily placed Catholic children with adoptive Protestant

families in the western US, in most cases through a model of indentured servitude.?

Over the next 75 years, around 250,000 children were placed in homes across 48 states,
most of these placements facilitated by the Children’s Aid Society and nearly all grounded
in the assumption that the child would work in return for care.:® The movement was
plagued by concerns about and lawsuits alleging, sibling separations, children being
forcibly separated from parents, forced child labor, inadequate follow-up, and missing

children.» Black and Indigenous children were excluded from this system.

Other Early Systems

Child protection efforts expanded in the 1870s with the formation of nongovernmental
societies for prevention of cruelty to children. As researchers Ethan G. Sribnick and Sara
Johnsen from the Institute for Children, Poverty, and Homelessness described in a 2013
article, the societies intervened in the lives of families based on conditions of poverty and

imposed middle-class norms on working-class families:

“Urban middle-class families had become focused on creating homes that
were distinctly separate from the world of work. In these homes children
would live sheltered lives free from the stresses of the adult world.... Based
on these standards many less-privileged households in New York and other
cities—where mothers and older children were often sent out to work—

failed to meet the middle-class definition of a proper home. These poor

17 Chantal Hinds, “A Feature, Not a Bug: The Foster System’s History of Othering,” Next 100, January 6, 2022,
https://thenexti00.0rg/a-feature-not-a-bug-the-foster-systems-history-of-othering/ (accessed October 21, 2022); Rebecca S.
Trammell, “Orphan Train Myths and Legal Reality,” The Modern American, vol. 5, no. 2 (2009),
https://digitalcommons.wcl.american.edu/cgi/viewcontent.cgi?article=1023&context=tma (accessed October 21, 2022), pp.
3-13.

18 National Orphan Train Depot, “FAQs | National Orphan Train Complex,” n.d., https://orphantraindepot.org/history/fags/
(accessed October 21, 2022); Trammell, “Orphan Train Myths and Legal Reality,” The Modern American,
https://digitalcommons.wcl.american.edu/cgi/viewcontent.cgi?article=1023&context=tma, pp. 4-5.

19 Hinds, “A Feature, Not a Bug: The Foster System’s History of Othering,” Next 100, https://thenext100.0rg/a-feature-not-a-
bug-the-foster-systems-history-of-othering/; Trammell, “Orphan Train Myths and Legal Reality,” The Modern American,
https://digitalcommons.wcl.american.edu/cgi/viewcontent.cgi?article=1023&context=tma, pp. 5-6.
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children were, according to middle-class standards, missing out on a
proper childhood.”z2°

These privately funded and independent societies facilitated extensive family policing by
working with family members, neighbors, police, and the courts to intervene in the lives of
families whose children were perceived to be abused or neglected.2* In addition, these

societies excluded Black families and targeted Indigenous families.2?

The US government inflicted extensive harm on Indigenous children and families, under
the guise of child protection, through Indian boarding schools and the Indian Adoption
Project. These, along with the Indian Child Welfare Act (ICWA) of 1978, are discussed in
Section Il of this report.

Maternal welfare programs established in the early 1900s, known as mothers’ pensions,
provided financial support to unmarried and widowed mothers to allow them to maintain a
“suitable home.”2 During the late 19505, as more Black mothers began receiving welfare
benefits, states expanded “suitable home” requirements to drop Black children from

welfare rolls if they or a sibling were born out of wedlock.24

States were told by the federal government that “they could not deny [financial support]
based on suitable-home tests unless they took steps to rehabilitate the family,” and for
families deemed by the state to be incapable of rehabilitation, Congress amended Title IV
of the Social Security Act to provide federal funding to place their children in the

foster system.2s

20 Ethan G. Sribnick and Sara Johnsen, “Finding Homes for Poor Children: Orphanages and Child Welfare Policy,” The
Historical Perspective, Spring 2013, https://www.icphusa.org/wp-
content/uploads/2015/01/ICPH_UNCENSORED_4.1_Spring2013_HistoricalPerspective_FindingHomesforPoorChildren.pdf
(accessed October 21, 2022), pp. 28-29.

21John E. B. Myers, “A Short History of Child Protection in America,” Family Law Quarterly, vol. 42, no. 3 (2008),
http://www.jstor.org/stable/25740668 (accessed October 24, 2022), pp. 6-7.

22 Children’s Rights, Fighting Institutional Racism at the Front End of Child Welfare Systems: A Call to Action, May 15, 2021,
https://www.childrensrights.org/wp-content/uploads/2021/05/Childrens-Rights-2021-Call-to-Action-Report.pdf (accessed
October 24, 2022), p. 7.

23 Taryn Lindhorst and Leslie Leighninger, ““Ending Welfare as We Know It’ in 1960: Louisiana’s Suitable Home Law,” Social
Service Review, vol. 77, no. 4 (2008): accessed October 24, 2022, do0i:10.1086/378329.

24 |bid.
25 Roberts, Torn Apart, p. 117.
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Soon after, welfare workers began separating families. As child welfare expert Dorothy
Roberts writes in her book Torn Apart, “local child welfare agencies had license to escalate
the removal of Black children ... welfare workers began snatching Black children away from

mothers deemed unsuitable instead of simply denying benefits.”26

These events coincided with the rise of mandatory reporting laws in the 1960s which
created systems for medical professionals to report certain childhood injuries that may
have been caused by abuse.?” As a result, the foster system population ballooned,
compelling federal and state governments to take responsibility for the safety and well-

being of children and families in a meaningful way.28

Punishment Over Support: Child Abuse Prevention and Treatment Act, 1974
The Child Abuse Prevention and Treatment Act of 1974 (CAPTA) provided federal funding to

states for prevention, assessment, investigation, prosecution, and treatment of child
neglect and abuse and let states expand the professions considered mandated reporters.2o
CAPTA was the first legislative effort to establish minimum standards for child neglect and
abuse, and to provide states with funding to support child welfare agencies and programs

at the local level.

Around the time of CAPTA’s passage, some experts were identifying correlations between
child abuse, race, and socioeconomic status, and highlighting the importance of
addressing structural risk factors, such as poverty and racism, to combat and prevent

child abuse.

CAPTA formalized the nevertheless prevalent belief that child abuse was an individual,
psychological problem and that abusive parents must take personal responsibility.3°

Additionally, accepting CAPTA came with conditions, including that states add “neglect” to

26 |bid.

27 Robert D. Lytle, Dana L. Radatz, Lisa L. Sample, and Randi M. Latiolais, “Do | Report This? Understanding Variation in the
Content of State Mandatory Reporting Laws,” Journal of Qualitative Criminal Justice and Criminology, vol. 10, no. 2 (2021):
accessed October 24, 2022, doi:10.21428/88deo4a1.a323769a.

28 Mical Raz, Abusive Policies: How the American Child Welfare System Lost Its Way (Chapel Hill: The University of North
Carolina Press, 2020), pp. 10-13.

29 Child Abuse Prevention and Treatment Act, 42 U.S.C., Chapter 67, ); Child Welfare Information Gateway, “About CAPTA: A
Legislative History,” 2019, https://www.childwelfare.gov/pubs/factsheets/about/ (accessed October 24, 2022).

3% Raz, Abusive Policies, pp. 10-13.
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the conditions that triggered the reporting requirements for mandatory reporters, and

focus state resources on investigation and reporting.

In so doing, CAPTA shaped the child welfare system into one that prioritizes punishment
over support, with particular harm to Black families who were disproportionately
experiencing economic insecurity and poverty at higher rates due to underinvestment in

social protections, in part because of racial animus.3t

CAPTA established an inflexible approach to child welfare. Increased surveillance and
interventions due to child abuse reporting laws led to high rates of children entering the
foster system and languishing in the custody of child welfare authorities. Black children
were disproportionately impacted as they were more likely to be reported and less likely to

be reunified with parents or get adopted than white peers.3?

Prioritizing Family Preservation: The Adoption Assistance and

Child Welfare Act, 1980
The Adoption Assistance and Child Welfare Act of 1980 (AACWA) implemented a

significant, albeit short-lived, shift in child welfare practice.3s For the first time, child
welfare agencies were tasked with prioritizing family preservation and demonstrating that
the state had expended “reasonable efforts” to preserve or reunify the family, including by

providing social supports for families’ needs.34

For any child removed from their home, AACWA required that the state either create a
permanency plan with reunification being the result or move toward termination of

parental rights. The legislation also provided financial incentives to potential adoptive

31 Angela Guo, “Addressing Structural Racism in Social Impact: Lessons from the Social Safety Net,” Georgetown University,
Beeck Center, August 28, 2020, https://beeckcenter.georgetown.edu/addressing-structural-racism-in-social-impact-
lessons-from-the-social-safety-net/ (accessed October 24, 2022).

32 Raz, Abusive Policies, pp. 32-34.
33 Adoption Assistance and Child Welfare Act of 1980, 42 U.S.C., Chapter 7, § 671.
34 Myers, “A Short History of Child Protection in America,” pp. 449-463.
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parents and child welfare agencies for adopting children who could not go home.3s AACWA

was effective, more than halving the foster system population in the next two years.3¢

However, this reduction was temporary, in part due to the inefficacy of family preservation
programs, which were “time limited ... focused on changing family dynamics and ... did

little to address the [families’] material need[s].”37

In addition, an increase in the number of people who became unhoused in the US, more
reporting connecting alleged neglect to substance use, and an increase in the rates of HIV

infections, along with punitive child welfare policies, converged in the 1980s.38

These factors, along with an ineffective government response, which included policing and
reporting of families in lieu of support, resulted in a drastic increase in the foster system
population and related expenditures.3s Critics of AACWA challenged its foundational
presumption that all parents can become fit with appropriate and sufficient support,
arguing it was futile to try to balance the goals of protecting children and

preserving families.4°

Undermining Family Reunification: Adoption and Safe Families Act, 1997

Backlash against family preservation and a harmful and racist focus on individual
responsibility and personal failures rather than social protection prompted Congress to
pass the Adoption and Safe Families Act (ASFA) in 1997.4 It prioritized child safety and

adoption over family preservation, required states to file for termination of parental rights

35 |bid.

36 Richard Wexler, “Take the Child and Run: Tales From The Age of ASFA,” post to “Kidjacked” (blog), 2001,
https://kidjacked.com/media/take_the_child_and_run.asp#43 (accessed October 24, 2022), citing Leroy Pelton, For Reason
Of Poverty: A Critical Analysis Of The Public Child Welfare System In The United States (New York: Praeger, 1989), p. 6.

37 Raz, Abusive Policies, p. 89.

38 Drug Policy Alliance, “Report: The War on Drugs Meets Child Welfare,” February 4, 2021,
https://uprootingthedrugwar.org/wp-content/uploads/2021/02/uprooting_report_PDF_childwelfare_02.04.21.pdf
(accessed October 24, 2022), pp. 1-2.

39 |bid.

49 Myers, “A Short History of Child Protection in America,” pp. 449-463.

41 premilla Nadasen, “Welfare Reform and the Politics of Race: 20 Years Later,” Perspectives on History magazine, August 22,
2016, https://www.historians.org/publications-and-directories/perspectives-on-history/summer-2016 /welfare-reform-and-
the-politics-of-race-20-years-later (accessed October 24, 2022).
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for children who had been in care for 15 months in a 22-month period (the “15/22 rule”),

and in cases of serious abuse, authorized states to forego all family reunification efforts.s2

ASFA also required states to engage in concurrent planning, planning for adoption
alongside reunification ostensibly to achieve permanency more quickly for children in the
foster system. Instead, this approach compromised family preservation goals, as

adoptions were incentivized over reunifications.s

“Emphasizing” Prevention: Family First Prevention Services Act, 2018

The Family First Prevention Services Act (FFPSA), which Congress adopted in 2018, was

another shift in child welfare practice.s

The law shifted fiscal incentives toward services to prevent maltreatment and removal and
allowed states to access federal funds for some prevention services—mental health,
substance use disorder treatment, and in-home parenting training programs—without first
removing the child. It also sought to reduce the number of children in the foster system in

group homes and other congregate care facilities by limiting funds for those placements.4

This indirectly incentivized placements in a home setting, including with extended family
members. Some advocates have argued that the law will not effectively prevent child
abuse and neglect because “eligible services will be limited in most states due to lack of
availability,” and states may exclude many families in need because only a small subset of

children would fall under the narrow federal definition of “candidates for foster care.”46

42 pdoption and Safe Families Act of 1997, U.S.C., Chapter 42, § 1305; Myers, “A Short History of Child Protection in
America,” pp. 449-463.

43 Adrienne Whitt-Woosley and Ginny Sprang, “When Rights Collide: A Critique of the Adoption and Safe Families Act from a
Justice Perspective,” Child Welfare, vol. 93, no. 3 (2014), https://www.jstor.org/stable/48623440 (accessed October 24,
2022).

44 Family First Prevention Services Act of 2017, Public Law No. 115-123.

45 “Family First Prevention Services Act,” Child Welfare Information Gateway, n.d.,
https://www.childwelfare.gov/topics/systemwide/laws-policies/federal/family-first/ (accessed October 24, 2022).

46 Richard Wexler, “Family First Act Institutionalizes Institutions, Sets Up Prevention to Fail,” The Imprint, June 30, 2016,
https://imprintnews.org/opinion/family-first-institutionalizes-institutions-sets-prevention-fail/19342 (accessed October 24,
2022); John Kelly, “Family First Act: Where Things Stand as It Takes Effect,” The Imprint, September 14, 2021,
https://imprintnews.org/youth-services-insider/family-first-act-where-things-stand-takes-effect/58660 (accessed October
24, 2022); see also: Child Welfare Monitor, “Family First Act: a False Narrative, a Lack of Review, a Bad Law,” October 1, 2019,
https://childwelfaremonitor.org/2019/10/01/family-first-act-a-false-narrative-a-lack-of-review-a-bad-law/ (accessed October
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System Today: Federal and State Roles and Responsibilities

Every state has its own child welfare system that investigates reports of child abuse and
neglect, determines whether children should be removed from their parents or supervised

at home, and provides foster placement services when needed.

Federal laws mentioned above, specifically CAPTA and ASFA, set the minimum
requirements for state and local child welfare systems. In addition, each state has specific
laws that define abuse and neglect, establish the mandatory reporting requirements, and

delineate required child protective service interventions.+

Some states have partially privatized child welfare systems by outsourcing foster case
management and services to private companies vested with case planning and decision-

making authority.4® Other states provide all child welfare services via state agencies.

In most states, family courts oversee child welfare proceedings. However, some states
have established specific courts for these cases, typically called juvenile or dependency
courts.# The stages of child welfare involvement are explained in detail in Section IV

of this report.

24, 2022); Sean Hughes, “Expectations, Limitations, and Reality: How the Family First Prevention Services Act Invests in
Prevention and Supports Families” (panelist during conference at Duke Law School, November 16, 2018),
https://law.duke.edu/sites/default/files/centers/publiclaw/hughes_ffpsa-_expectations_limitations_and_reality.pdf
(accessed October 24, 2022).

47 Child Welfare Information Gateway, “Making and Screening Reports of Child Abuse and Neglect,” 2022,
https://www.childwelfare.gov/topics/systemwide/laws-policies/statutes/repproc/ (accessed October 24, 2022).

48 Kimberly Y. Huggins-Hoyt, Orion Mowbray, Harold E. Briggs, and Junior Lloyd Allen, “Private vs public child welfare
systems: A comparative analysis of national safety outcome performance,” Child Abuse & Neglect, 94 (3) (2019): accessed
October 24, 2022, doi:10.1016/j.chiabu.2019.104024.

49 “Qverview: Courts,” Child Welfare Information Gateway, n.d.,
https://www.childwelfare.gov/topics/systemwide/courts/overview/ (accessed October 24, 2022).
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Il. The US Child Welfare System’s National Impact

The child welfare system in the United States disproportionately investigates and removes
children from over-policed, underserved communities, especially Black and Indigenous
children and those living in poverty.se One in three children in the US will be subjected to a
child welfare investigation by age 18, and every three minutes a child is removed from their
home and placed in the foster system.st Black children are almost twice as likely to be

investigated as white children and are more likely to be separated from their families.s2

Neglect, as defined by the child welfare system, is often a proxy for poverty-related
circumstances and is the primary reason for child welfare involvement in the overwhelming

majority of cases.53

Nationwide, nearly 75 percent of confirmed child maltreatment cases in 2019 involved
neglect as defined by state statutes.s4 Parental substance use is the second most common
reason, alleged in around 34 percent of child removal cases in 2019.55 Serious forms of

abuse, like physical and sexual abuse, are associated with a smaller portion of cases.

50 Alan ). Dettlaff and Reiko Boyd, “Racial Disproportionality and Disparities in the Child Welfare System: Why Do They Exist,
and What Can Be Done to Address Them?” The ANNALS of the American Academy of Political and Social Science, vol. 692,
no. 1 (2020): accessed October 24, 2022, d0i:10.1177/0002716220980329.

51 Hyunil Kim, Christopher Wildeman, Melissa Jonson-Reid, and Brett Drake, “Lifetime Prevalence of Investigating Child
Maltreatment Among US Children,” American Journal of Public Health (2017): accessed October 24, 2022,
doi:10.2105/ajph.2016.303545; US Department of Health and Human Services, Administration for Children and Families,
Administration on Children, Youth and Families, Children’s Bureau, “The AFCARS Report: No. 27, Preliminary Estimates for FY
2019 as of June 23, 2020,” 2020, https://www.acf.hhs.gov/sites/default/files/documents/cb/afcarsreport27.pdf (accessed
October 24, 2022), p. 1.

52 Kim et al., “Lifetime Prevalence of Investigating Child Maltreatment Among US Children,” pp. 274-280; Kathryn Maguire-
Jack, Sarah A. Font, and Rebecca Dillard, “Child Protective Services Decision-Making: The Role of Children’s Race and County
Factors,” American Journal of Orthopsychiatry, 90 (1) (2020): accessed October 24, 2022, doi:10.1037/0rt0000388.

53 The legal definition of neglect used in the child welfare context is very different from the scientific definition of neglect
which is characterized as the persistent absence of responsive caregiving that threatens development and well-being,
especially in young children. See, National Scientific Council on the Developing Child, The Science of Neglect: The Persistent
Absence of Responsive Care Disrupts the Developing Brain: Working Paper No. 12, 2012,
https://developingchild.harvard.edu/resources/the-science-of-neglect-the-persistent-absence-of-responsive-care-disrupts-
the-developing-brain/ (accessed October 24, 2022); Sarah Catherine Williams, Reva Dalela, and Sharon Vandivere, “In
Defining Maltreatment, Nearly Half of States Do Not Specifically Exempt Families’ Financial Inability to Provide,” post to
“Child Trends” (blog), February 24, 2022, https://www.childtrends.org/blog/in-defining-maltreatment-nearly-half-of-states-
do-not-specifically-exempt-families-financial-inability-to-provide (accessed October 24, 2022).

54 Children’s Bureau, “Child Maltreatment 2019,” January 14, 2021, https://www.acf.hhs.gov/cb/report/child-maltreatment-
2019 (accessed October 24, 2022).

55 Children’s Bureau, “The AFCARS Report: No. 27,” p. 2.
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More than four-fifths of all child removal cases were not based on physical abuse. Fewer

than one out of ten involved sexual abuse.

Child Welfare Involvement by the Numbers

Nearly 8 million children were referred to a child maltreatment hotline in 2019.5¢ Nearly
half of these reports were not selected for investigation or assessment by child protective
services because they did not meet the requirements for a child maltreatment

investigation.s

Of the 3 million children whose cases were investigated, more than 8o percent were found

not to have been abused or neglected.s8

More than 250,000 children entered the foster system each year from 2016 to 2019.59 In
2019, there were nearly 61,000 children whose parents had their parental rights
terminated. At the end of each year from 2016 to 2019, between 65,000 and 72,000
children whose parents’ rights were terminated, also known as “legal orphans,” were
awaiting adoption, resulting in tens of thousands of children with severed family bonds

and no permanency.é°

Number of children impacted by investigation 3,461,394
Number of children with substantiated allegations 651,513
Number of children with substantiated “neglect only” allegations 352,198
Number of children in the foster system 672,687

56 Children’s Bureau, “Child Maltreatment 2019: Summary of Key Findings,” April 2021,
https://www.childwelfare.gov/pubpdfs/canstats.pdf (accessed October 24, 2022), p. 2.

57 |bid.
58 |bid.
59 Children’s Bureau, “The AFCARS Report: No. 27,” p. 1.
6 |bid.
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Number of children who entered foster system in 2019 251,359

Number of children whose parents’ rights were terminated in 2019 60,873

Number of children with parents’ rights terminated awaiting adoption 71,335
at the end of 2019

Number of children adopted in 2019 66,035
Number of children reunited with parent(s)/caretaker 118,564
Number of children reunited with parent(s)/caretaker in <6 months 39,102
Number of children legally emancipated 20,816

Source: Human Rights Watch analysis of Adoption and Foster Care Analysis and Reporting System
(AFCARS) FY 2019 data and National Child Abuse and Neglect Data System (NCANDS) Child File, FY 2019,
Children's Bureau, Administration on Children, Youth and Families, Administration for Children And
Families, US Department Of Health And Human Services, 2019.

Most Reported Cases Involve Neglect, Not Abuse

Most child removals for maltreatment by the US child welfare system do not involve acts of
physical abuse. More than 80 percent of the children who were removed from their
families between 2015 and 2019 were due to other reasons.s* Instead, the primary reason
child welfare agencies remove children is neglect, followed by substance use, subjectively

deemed to place the child at risk of harm.s2

In public health terms, neglect is often characterized as the persistent absence of
responsive caregiving that threatens development and well-being, especially in young
children.s3 The legal definition of neglect used in the child welfare context is much

broader. Child welfare laws typically define neglect as the failure by a parent or caregiver

61 Children’s Bureau, AFCARS Reports 23-27, FY2015-FY2019 data, available at “Adoption & Foster Care Statistics,”
https://www.acf.hhs.gov/cb/research-data-technology/statistics-research/afcars (accessed October 24, 2022).

62 «Circumstances Associated with Child’s Removal: Neglect 63%, Drug Abuse (Parent) 34%,” Children’s Bureau, “The
AFCARS Report: No. 27,” p. 2.

63 National Scientific Council on the Developing Child, “The Science of Neglect.”
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to provide adequate food, clothing, shelter, medical care, or supervision for the child in
ways that threaten the child’s well-being. This definition is inextricably linked to poverty,
and in practice opens the door to unjustified system intrusion by penalizing the kinds of
compromises people living in poverty often must make,¢ as described furtherin

this report.

In 2019, states reported nearly 75 percent of confirmed child maltreatment cases involved
neglect as defined by state statutes.és Just under 18 percent involved physical abuse, and

around g percent involved sexual abuse.é¢ Some cases involved more than one factor.67

There is substantial variation among the states examined in this report regarding neglect
findings. Neglect was a factor for 95.5 percent of the children for whom child welfare
agencies substantiated maltreatment findings in New York, 88.9 percent of children in
California, 74.8 percent of children in Oklahoma, and 39.5 percent of children in West
Virginia.s8 These differences are in part due to the lack of standardization in the definitions
of abuse or neglect (both as written and as applied), in states’ methods for coding

maltreatment types, and in reporting and coding in the national database.?

64 Kelley Fong, “Getting Eyes in the Home: Child Protective Services Investigations and State Surveillance of Family Life,”
American Sociological Review, vol. 85, no. 4 (2020): accessed on October 24, 2022, d0i:10.1177/0003122420938460, pp.
610-638.

65 Children’s Bureau, “Tables 3-9 Maltreatment Types of Victims 2019 (Categories)” in “Child Maltreatment 2019,” p. 47.
66 |bid.

67 Neglect made up 61 percent of cases where only one factor was identified. See, Human Rights Watch analysis of 2019
NCANDS Child File.

68 |hid.

69 Department of Health and Human Services, Administration for Children and Families, Children’s Bureau, “Children of Color
in the Child Welfare System: Perspectives from the Child Welfare Community,” 2003,
https://www.childwelfare.gov/pubs/otherpubs/children/implications/ (accessed October 24, 2022).
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Table 2. Percentage of Maltreatment Allegations Coded as Neglect, by State

Variation in State Coding of Maltreatment Allegations
Top and bottom 10 states according to the percentage of allegations coded
as neglect, FY 2019. Percentage of all maltreatment allegations within state.

Neglect or
Deprivation of
State Necessities Physical Abuse Sexual Abuse
Montana 98.1% 0.8% 0.5%
Kentucky 91.5% 5.0% 1.4%
New York 90.9% 1.1% 0.8%
Massachusetts 87.9% 8.8% 2.4%
South Dakota 87.7% 8.7% 2.5%
Indiana 83.6% 9.3% 7.1%
Idaho 83.3% 16.6% 0.1%
North Carolina 82.9% 7-1% 4.2%
Arizona 82.0% 15.1% 2.4%
Georgia 81.5% 7.5% 1.6%
Delaware 45.3% 32.7% 11.4%
Ohio 45.2% 41.4% 9.5%
Oregon 44.4% 14.5% 3.4%
Kansas 40.4% 27.1% 8.4%
South Carolina 39.3% 28.3% 3.3%
Alabama 37.6% 48.8% 12.5%
Tennessee 35.4% 43.9% 11.5%
Utah 23.2% 45.1% 15.5%
Pennsylvania * 4.8% 68.3% 20.7%
Vermont 3.8% 66.6% 26.2%

* Pennsylvania lists most neglect allegations in a separate category known as “General Protective Services.”
These allegations are not reported to the federal NCANDS database and so are not included here.
Note: Columns may not add up to 100 percent because the table only includes these three maltreatment types and excludes any
others. Hawaii, Missouri, and lowa excluded due to reporting anomalies
Source: Human Rights Watch analysis of National Child Abuse and Neglect Data System (NCANDS) Child File, FY 2019.
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Defining Neglect
Legal definitions of neglect in federal and state laws and regulations are broad and often
vague, and do not require establishing that a child has suffered physical or

emotional harm.7°

Federal laws provide the minimum standards for child abuse and neglect. The Child Abuse
Prevention and Treatment Act defines child abuse and neglect as “any recent act or failure
to act on the part of a parent or caregiver that results in death, serious physical or

emotional harm, sexual abuse, or exploitation, or an act or failure to act which presents an

imminent risk of serious harm.”7

States have the authority and discretion to further define child abuse and neglect in civil
statutes governing the child welfare system. States specify the conduct and omissions that
must be reported and mandate policies and procedures for responding to allegations of
child maltreatment. Criminal statutes define types of child maltreatment subject to
criminal prosecution.?2 Due to differences between states, conduct defined as abuse and

neglect in one state may not be actionable in another.”

All states include at least one poverty-related factor in their legal definition of child
maltreatment.’s These factors include inadequate food, clothing, shelter, medical care,
hygiene, nutrition, and supervision. For example, California, New York, Oklahoma, and
West Virginia all include failure to provide food, clothing, shelter, or supervision in their

definition of neglect.”s Caseworkers have broad discretion to interpret whether these

7° Diane L. Redleaf, “Narrowing Neglect Laws Means Ending State-Mandated Helicopter Parenting: How Broad Neglect Laws
Undermine Childhood Independence, and a Review of Legislative Efforts to Address It,” American Bar Association,
September 11, 2020, https://www.americanbar.org/groups/litigation/committees/childrens-rights/articles/2020/fall2020-
narrowing-neglect-laws-means-ending-state-mandated-helicopter-parenting/ (accessed October 24, 2022).

71 CAPTA Reauthorization Act of 2010, Public Law 111-320; 42 U.S.C. § 5101, Note (§ 3).

72 Child Welfare Information Gateway, “Definitions of Child Abuse and Neglect,” May 2022,
https://www.childwelfare.gov/pubpdfs/define.pdf (accessed October 24, 2022).

73 Frank Edwards, “Why U.S. States Vary In Their Responses To Child Abuse And Neglect,” Scholars Strategy Network, April 5,
2017, https://scholars.org/contribution/why-us-states-vary-their-responses-child-abuse-and-neglect (accessed October 24,
2022), citing Frank Edwards, “Saving Children and Controlling Families: Punishment, Redistribution, and Child Protection,”
American Sociological Review, 81 (3) (2016): accessed October 24, 2022, doi:10.1177/0003122416638652, pp. 575-595.

74 Williams et al., “In Defining Maltreatment, Nearly Half of States Do Not Specifically Exempt Families’ Financial Inability to
Provide.”

75 SCAN Policies Database, comparison of the state child abuse and neglect definitions and policies in California, New York,
Oklahoma, and West Virginia, 2021, https://www.scanpoliciesdatabase.com/explore-
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factors present a risk to children that meets the state-defined threshold, leading to

unnecessary family separation, as described below.

Harm to Black Families

The child welfare system exists at the cross-section of entrenched economic inequality and
systemic racism in the US. Income and wealth inequality in the US has steadily worsened
since 1980.76 Due to systemic racism and other factors, families of color disproportionally
face economic hardships.77 In 2018, Black children were more than three times as likely to

be living in poverty as white children.7®

The wealth gap between Black and white families in the US was the same in 2016 as it was

in 1968, and data suggests that it has increased since the start of the Covid-19 pandemic.7s

An extensive body of research has examined the factors contributing to these disparities.s°
Discriminatory and racist policies and practices rooted in the legacy of enslavement have
subjected Black families to residential segregation, housing discrimination, discriminatory

exclusion from employment opportunities, and limitations to social benefits and safety

data?state%5B1671%5D=1671&state%5B1699%5D=1699&state%5B1703%5D=1703&state%5B1716%5D=1716 &domain=275
&var=0 (accessed October 21, 2022).

76 |yliana Menasce Horowitz, Ruth Igielnik, and Rakesh Kochhar, “Trends in income and wealth inequality,” Pew Research
Center, January 9, 2020, https://www.pewresearch.org/social-trends/2020/01/09/trends-in-income-and-wealth-inequality/
(accessed October 26, 2022); Aimee Picchi, “The new Gilded Age: 2,750 people have more wealth than half the planet,” CBS
MoneyWatch, December 7, 2021, https://www.cbsnews.com/news/wealth-inequality-billionaires-piketty-report/ (accessed
October 26, 2022).

77 Aditya Aladangady and Akila Forde, “Wealth Inequality and the Racial Wealth Gap,” FEDS Notes, Washington: Board of
Governors of the Federal Reserve System, October 22, 2021, accessed October 26, 2022, d0i:10.17016/2380-7172.2861;
Alliance for Children’s Rights, “The Path to Racial Equity in Child Welfare: Valuing Family and Community,” 2021,
https://allianceforchildrensrights.org/wp-content/uploads/REJPS_summit_report.pdf (accessed October 26, 2022).

78 Children’s Defense Fund, “Child Poverty in America 2019: National Analysis,” 2020,
https://www.childrensdefense.org/wp-content/uploads/2020/12/Child-Poverty-in-America-2019-National-Factsheet.pdf
(accessed October 26, 2022).

79 Heather Long and Andrew Van Dam, “The black-white economic divide is as wide as it was in 1968,” Washington Post,
June 4, 2020, https://www.washingtonpost.com/business/2020/06/04/economic-divide-black-households/ (accessed
October 26, 2022); Catarina Saraiva, “Black-White Wealth Gap Getting Worse, 160 Years of US Data Show,” Bloomberg, June
7, 2022, https://www.bloomberg.com/news/articles/2022-06-07/black-white-wealth-gap-getting-worse-160-years-of-us-
data-show#xj4y7vzkg (accessed October 26, 2022).

80 pettlaff and Boyd, “Racial Disproportionality and Disparities in the Child Welfare System: Why Do They Exist, and What
Can Be Done to Address Them?” pp. 253-274.
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nets, limiting their ability to accumulate wealth.8 Legal discrimination has been further
aggravated by disparate surveillance, punitive interventions, and incarceration of Black

families, resulting in increased economic and social fragility.s2

Black children are overrepresented in the child welfare system when compared with their
percentage in the total population.83 Whereas Black children make up just 14 percent of
the US child population, they make up 24 percent of child abuse or neglect reports and 21
percent of children entering the foster system. In contrast, white children make up 50
percent of the US child population, and only 46 percent of the children represented in

abuse or neglect reports and children entering the foster system.

Table 3: Racial Disparities in the Foster System

Racial Disparities in the Foster System

2019 Data
Percentage of
Percentage of Percentage of All Neglect Reports Percentage of
US Child Maltreatment Substantiated by Foster Care
Race Population Reports CPS Entries
White 50% 46% 43% 46%
Black 13% 24% 20% 21%

Source: Human Rights Watch analysis of National Child Abuse and Neglect Data System (NCANDS)
Child File and US Census Bureau Data.

81| iz Mineo, “Racial Wealth Gap May Be a Key to Other Inequities,” The Harvard Gazette, June 3, 2021,
https://news.harvard.edu/gazette/story/2021/06/racial-wealth-gap-may-be-a-key-to-other-inequities/ (accessed October
26, 2022); Bradley L. Hardy, Trevon D. Logan, and John Parman, “The Historical Role of Race and Policy for Regional
Inequality,” The Hamilton Project, September 28, 2018,
https://www.hamiltonproject.org/assets/files/PBP_HardyLoganParman_1009.pdf (accessed October 26, 2022).

82 Wendy Sawyer, “Visualizing the racial disparities in mass incarceration,” post to “Prison Policy Initiative” (blog), July 27,
2020, https://www.prisonpolicy.org/blog/2020/07/27/disparities/#slideshows/slideshows/30thers (accessed October 26,
2022); Emily Moss, Kriston McIntosh, Wendy Edelberg, and Kristen Broady, “The Black-white wealth gap left Black
households more vulnerable,” post to “Brookings” (blog), December 8, 2020, https://www.brookings.edu/blog/up-
front/2020/12/08/the-black-white-wealth-gap-left-black-households-more-vulnerable/ (accessed October 26, 2022).

83 Kids Count Data Center, “Black Children Continue to Be Disproportionately Represented in Foster Care,” April 13, 2020,
https://datacenter.kidscount.org/updates/show/264-us-foster-care-population-by-race-and-ethnicity (accessed October 26,
2022); C. Puzzanchera, M. Taylor, W. Kang, and J. Smith, “Disproportionality Rates for Children of Color in Foster Care
Dashboard (2010-2020),” National Council of Juvenile and Family Court Judges, 2022,
https://ncjj.org/AFCARS/Disproportionality_Dashboard.asp?selDisplay=2 (accessed October 26, 2022).
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Black families are more likely to be reported for maltreatment due to ongoing surveillance
of their families and communities by social services and law enforcement.84 Structural
racism and lack of investment in community supports mean these parents also often lack
access to the services and supports they need to help their children thrive.8s Child welfare
authorities intervene even when children are not in danger of any abuse or neglect and

punish parents when they need greater support.

84 Elizabeth Hlavinka, “Racial Disparity Seen in Child Abuse Reporting,” MedPage Today, October 5, 2020,
https://www.medpagetoday.com/meetingcoverage/aap/88958 (accessed October 26, 2022); Kathi L. H. Harp and Amanda
M. Bunting, “The Racialized Nature of Child Welfare Policies and the Social Control of Black Bodies,” Social Politics, 27 (2)
2020: accessed October 26, 2022, doi:10.1093/sp/jxz039, pp. 258-281.

85 Dettlaff and Boyd, “Racial Disproportionality and Disparities in the Child Welfare System: Why Do They Exist, and What
Can Be Done to Address Them?” pp. 253-274; National Institute for Children’s Health Quality, “Our Systems Meant to Help
Are Hurting Black Families,” October 2, 2018, https://www.nichg.org/insight/our-systems-meant-help-are-hurting-black-
families (accessed October 26, 2022).
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lll. Harm to Indigenous Communities

For centuries, Indigenouss¢ families and communities have endured egregious abuse and
harm through child welfare interventions. The 1978 Indian Child Welfare Act ICWA) sought
to remedy some of those harms. In early November 2022, the US Supreme Court heard
Brackeen v. Haaland, a case challenging that law as unconstitutional. A decision is
expected by June 2023. The American Civil Liberties Union (ACLU), along with 14 ACLU state

affiliates, submitted an amicus brief in support of the law’s constitutionality.87

Indian Boarding Schools, 18105-1969

In Indian boarding schools, child welfare authorities violently indoctrinated Indigenous
children with white Western culture and stripped them of their cultural practices and
beliefs to force assimilation.8® The influential headmaster of one such school, Richard
Henry Pratt, described his philosophy of assimilation through the schools as, “Kill the

Indian in him, and save the man.”8s

There were 408 institutions across 37 states, each of which was highly regimented and
militarized.s° Students endured malnutrition and shockingly inhumane living conditions at
these institutions, and faced rampant physical, sexual, and emotional abuse.?* The
schools focused on “vocational training” and provided limited academic instruction, in

part on the premise that Indigenous children would most benefit from “practical”

86 See Terminology section for definitions.

87 Brief of the American Civil Liberties Union and Fourteen Affiliates as Amici Curiae in Support of Federal and Tribal
Defendants, Brackeen v. Haaland, Nos. 21-376, 21-377, 21-378 & 21-380, August 18, 2022, https://www.aclu.org/legal-
document/brackeen-v-haaland-supreme-court-amicus-brief (accessed October 26, 2022).

88 «|JS Indian Boarding School History,” The National Native American Boarding School Healing Coalition, n.d.,
https://boardingschoolhealing.org/education/us-indian-boarding-school-history/ (accessed October 26, 2022); Mary
Annette Pember, “Death by Civilization,” The Atlantic, March 8, 2019,
https://www.theatlantic.com/education/archive/2019/03/traumatic-legacy-indian-boarding-schools/584293/ (accessed
October 26, 2022).

89 Melissa Mejia, “The U.S. History of Native American Boarding Schools,” The Indigenous Foundation, July 26, 2022,
https://www.theindigenousfoundation.org/articles/us-residential-schools (accessed October 26, 2022).

90 Bryan Newland, “Federal Indian Boarding School Initiative Investigative Report,” United States Department of the Interior,
May 2022, https://www.bia.gov/sites/default/files/dup/inline-files/bsi_investigative_report_may_2022_508.pdf (accessed
October 26, 2022), p. 6.

91 |bid., p. 56.

41 NOVEMBER 2022



education and also, as government-commissioned reports made clear, to minimize costs.o?
Indigenous children at boarding schools were also exploited: Children were “rented out” to

labor on farms or as domestic servants during summers or other breaks.s3

Indian boarding schools were not simply places where Indigenous youth were stripped of
their cultural identities; the Federal Indian Boarding School Initiative Investigative Report
has found over 50 marked and unmarked graves on these school sites so farin its

investigationo4 and notes that some 19 boarding schools accounted for over 500 recorded

student deaths.»s The boarding schools finally closed in the late 1960s.9¢

Indian Adoption Project, 1958-1967
Following the atrocities of the Boarding School era, the Bureau of Indian Affairs created the

Indian Adoption Project, administered by the Child Welfare League of America, to promote

and facilitate the adoption of Indigenous children by white families.s”

Agencies operating under the premise that Indigenous children were better off living with
white families continued to unjustly separate Indigenous children from “unfit” parents
who were considered financially unstable due to reliance on public welfare and inability to
provide adequate housing, or because their reservations were considered unsafe for

child-rearing.o®

During this time, the US placed nearly 13,000 Indigenous children with white families

nationwide for adoption.?? Approximately 80 percent of Native American families living on

92 |bid., pp. 59-61.
93 |bid.

% |bid., p. 8.

95 |bid., p. 9.

96 |bid., p. 6.

97 See Margaret D. Jacobs, A Generation Removed: The Fostering and Adoption of Indigenous Children in the Postwar World
(Nebraska: University of Nebraska Press, 2014).

98 Terry L. Cross, “Child Welfare in Indian Country: A Story of Painful Removals,” Health Affairs, vol. 33, no. 12 (2014):
accessed October 26, 2022, doi:10.1377/hlthaff.2014.1158.

99 Initially through the Indian Adoption Project and later through the Adoption Resource Exchange. Roberts, Torn Apart, p.
105.
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reservations lost at least one child to the foster system, according to data compiled by the

National Indian Child Welfare Association.t°

Indian Child Welfare Act (ICWA), 1978

Spurred by decades of Indigenous-led advocacy, a congressional investigation in the mid-
1970s determined that many removals were unwarranted and unnecessary.** In one state,
the adoption rate for Indigenous children was eight times higher than that of non-
Indigenous children. In another state, Indigenous children were 13 times more likely than
non-Indigenous children to be placed in the foster system. These alarming numbers were
the result of more than a century of egregious policy, in which state officials could not or

would not respect Indigenous communities’ cultural and social standards.

As a part of this inquiry, Congress found that state officials, including judges and social
workers, often removed Indigenous children based on biased and culturally insensitive
grounds, many times misinterpreted as neglect. For example, officials often viewed the
common practice within many Indigenous communities of having a grandparent or other

relative care for a child for extended periods of time as an indication of abandonment.

In 1978, after decades of Indigenous-led activism and recognition of harms caused to
Indigenous children and Tribes, Congress passed the Indian Child Welfare Act (ICWA),z
which applied narrowly to a specific subset of children that it refers to as Indian children,
effectively excluding children from more than 400 Tribes without federal recognition and
Native Hawaiians.o3 ICWA established federal standards for removal and placement of
“Indian children” to promote stability and restore families, culture, and autonomy

of tribes.

100 “Disproportionate Representation of Native Americans in Foster Care across United States,” post to Potawatomi.org
(blog), FireLodge Children and Family Services, April 6, 2021,
https://www.potawatomi.org/blog/2021/04/06/disproportionate-representation-of-native-americans-in-foster-care-across-
united-states/ (accessed October 26, 2022).

101 Hearing Before the United States Senate Select Committee on Indian Affairs, 9sth Congress, First Session on S. 1214,
August 4, 1977, https://narf.org/nill/documents/icwa/federal/lh/hearo80477/hearo80477.pdf (accessed October 26,
2022).

102 |ndian Child Welfare Act of 1978, Public Law 95-608, https://www.govinfo.gov/content/pkg/STATUTE-92/pdf/STATUTE-
92-Pg3069.pdf (accessed October 14, 2022).

103 US Government Accountability Office, “Indian Issues: Federal Funding for Non-Federally Recognized Tribes,” April 12,
2012, https://www.gao.gov/products/gao-12-348 (accessed October 26, 2022).
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However, ICWA has not been implemented uniformly, in part due to the refusal of state
judges to recognize tribal sovereignty and the jurisdiction ICWA granted tribal courts over

child welfare decisions involving tribal members. o4

Disproportionate Harm to Indigenous Families

During the Indian Adoption Project era and continuing today, child protection practices
result in the disproportionate and needless removal of countless Indigenous children from
their families. Removals are too often based on racist stereotypes about Indigenous
people and the unavoidable consequences of poverty, a condition thrust upon tribal
communities after the seizure of their lands and violent interruption of traditional ways of

life caused by colonization and system racism that resulted from it.

Native American parents are up to four times more likely to have their children taken and
placed into foster homes than their non-Indigenous counterparts.®s Native American
children are still overrepresented among those entering the foster system, at nearly double

the nationwide rate.o6

In Oklahoma, Native American children “represented more than 35 percent of those in
foster care, yet Native Americans make up only around g percent of Oklahoma’s
population” as of 2017.%7 In Alaska, 65 percent of the total number of children in out-of-
home care are Alaska Native/American Indian, far more than their 19 percent of the

population.=8 In Nebraska, the percentage of children in the foster system who are Native

104 jedd Parr, “ICWA Implementation Shortfalls,” California Indian Legal Services, June 16, 2020,
https://www.calindian.org/icwa-implementation-shortfalls/ (accessed October 26, 2022). See also, Roberts, Torn Apart, p.
107.

105 “Disproportionate Representation of Native Americans in Foster Care across United States,” FireLodge Children and
Family Services, https://www.potawatomi.org/blog/2021/04/06/disproportionate-representation-of-native-americans-in-
foster-care-across-united-states/.

106 Annje E. Casey Foundation, “Child Welfare and Foster Care Statistics,” post to “Annie E. Casey Foundation” (blog),
September 26, 2022, https://www.aecf.org/blog/child-welfare-and-foster-care-statistics (accessed October 26, 2022).

107 Ashley L. Landers, Sharon M. Danes, Kate Ingalls-Maloney, and Sandy White Hawk, “American Indian and White
Adoptees: Are There Mental Health Differences?” American Indian and Alaska Native Mental Health Research Journal, vol. 24,
no. 2 (2017): accessed October 21, 2022, doi:10.5820/aian.2402.2017.54.

108 gtate of Alaska, Department of Labor and Workforce Development, “Population Estimates,” 2021,
https://live.laborstats.alaska.gov/pop/index.cfm (accessed October 26, 2022).
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American is four times greater than their percentage of the state population.?? And in
South Dakota, “52 percent of the children in the state’s foster care system are American
Indians,” and “[a]n Indian child is 11 times more likely to be placed in foster care than a
white child” as

of 2017.1°

Supreme Court’s Review of ICWA: Brackeen v. Haaland

On November 9, 2022, the Supreme Court heard Brackeen v. Haaland, No. 21-376, four
consolidated cases challenging the Indian Child Welfare Act ICWA) as unconstitutional.

The Brackeens, a white, Evangelical, upper-middle class family in Texas, filed suit in
federal court in 2017 challenging ICWA while suing for custody of a Native American child
in family court, against the Navajo Nation and a relative of the child who wanted to
adopt him.

Even though the Brackeens eventually prevailed in family court and were able to adopt the
boy, and later his little sister, they claim that the law is unconstitutional because its
placement preferences “impermissibly discriminate on the basis of race, exceed

Congress’s power over Indian affairs, and impermissibly commandeer state judges.”

Despite evidence that being removed from family and disconnected from culture, tradition,
and identity is deeply harmful to Native children, Texas joined the Brackeens in their effort
to overturn the ICWA, and two other states—Oklahoma and Ohio—as well as adoption
groups, the Christian Alliance for Indian Child Welfare, and some conservative think tanks
have supported the challenge. Those fighting to uphold ICWA include at least 497 Tribal

Nations, 62 Native organizations, 27 child welfare organizations, 20 states and the District

109 Bayley Bischof, “SPECIAL REPORT: A look at Nebraska’s foster care system and how teens need more help,” 1011 NOW
KOLN/KGIN, May 12, 2022, https://www.1011now.com/2022/05/13/special-report-look-nebraskas-foster-care-system-how-
teens-need-more-help/ (accessed October 26, 2022).

110 Stephen Pevar, “In South Dakota, Officials Defied a Federal Judge and Took Indian Kids Away From Their Parents in Rigged
Proceedings,” post to “ACLU News & Commentary” (blog), American Civil Liberties Union (ACLU), February 22, 2017,
https://www.aclu.org/news/racial-justice/south-dakota-officials-defied-federal-judge-and-took (accessed October 26,
2022).

111 Brief for the Federal Respondents in Opposition, Brackeen v. Haaland, No. 21-380, December 2021,
https://www.supremecourt.gov/DocketPDF/21/21-380/204565/20211208222853938_N0.%2021-
380%:20Brackeen%2ov.%20Halaand%20Final.pdf (accessed October 14, 2022), p. 11.
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of Columbia, 87 members of Congress, and numerous legal scholars and nonprofit
organizations.12

The case has potentially significant consequences for the protection of Native children and

families, tribal sovereignty, and tribal self-determination.

112 protect ICWA Campaign, “Supporters File 20 Amicus Briefs to Uphold the Indian Child Welfare Act in Haaland v.
Brackeen,” post to National Congress of American Indians (blog), August 23, 2022,
https://www.ncai.org/news/articles/2022/08/23/supporters-file-20-amicus-briefs-to-uphold-the-indian-child-welfare-act-
in-haaland-v-brackeen (accessed October 26, 2022).
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IV. The Experience of “Family Regulation”

It feels like we are crucified for making mistakes as parents, and the system
keeps hurting our families and getting away with it.

—Violet Sanchez, parent, California, October 22, 2021

The child welfare system was established to combat and prevent child maltreatment and
ensure the safety, well-being, and permanency of children.»s By law, decisions on the

custody or placement of a child should serve the child’s best interests.

But research shows that in practice, involvement often harms the children it aims to
protect, in some cases more significantly than if it had never intervened. s Like the
criminal legal system, the child welfare system is organized around surveillance,
monitoring, compliance, and control.»¢ For these reasons, many parents, advocates, and
experts describe it as one of “family regulation or policing.”*7 Dorothy Roberts, a leading

scholar on the US child welfare system, explained in a 2020 interview:

We’ve challenged terms that give a false impression of what the system

does. Now, we are exploring different descriptions of it. One is “family

113 Child Welfare Information Gateway, “How the Child Welfare System Works,” 2020,
https://www.childwelfare.gov/pubs/factsheets/cpswork/ (accessed October 26, 2022).

114 Child Welfare Information Gateway, “Determining the Best Interest of the Child,” June 2020,
https://www.childwelfare.gov/topics/systemwide/laws-policies/statutes/best-interest/ (accessed October 26, 2022).

115 National Coalition for Child Protection Reform, “NCCPR Issue Paper #1: Foster Care vs. Family Preservation: The Track
Record for Safety and Well-being,” February 23, 2022, https://nccpr.org/nccpr-issue-paper-1-foster-care-vs-family-
preservation-the-track-record-for-safety-and-well-being/#_edn17 (accessed October 26, 2022); See, Reese Oxner and
Neelam Bohra, “Texas Foster Care Crisis Worsens, with Fast-Growing Numbers of Children Sleeping in Offices, Hotels,
Churches,” The Texas Tribune, July 19, 2021, https://www.texastribune.org/2021/07/19/texas-foster-care-crisis (accessed
October 26, 2022). See also, Amelia Ferrell Knisely and Molly Born, “West Virginia’s Reliance on Out-Of-State Group Homes
Leaves Some Foster Kids in Unsafe, Abusive Situations,” The Groundtruth Project, September 21, 2021,
https://thegroundtruthproject.org/west-virginias-reliance-on-out-of-state-group-homes-leaves-some-foster-kids-in-unsafe-
abusive-situations/ (accessed October 27, 2022).

116 Victoria Copeland and Maya Pendleton, “Surveillance of Black Families in the Family Policing System,” upEND
Movement, June 2022, https://upendmovement.org/wp-content/uploads/2022/06/upEND-Surveillance-06_2022.pdf
(accessed October 27, 2022), pp. 5-10; Dorothy Roberts, “The Regulation of Black Families,” The Regulatory Review, April 20,
2022, https://www.theregreview.org/2022/04/20/roberts-regulation-of-black-families/ (accessed October 27, 2022); see
also, Dorothy Roberts, “Abolish Family Policing, Too,” Dissent magazine, Summer 2021,
https://www.dissentmagazine.org/article/abolish-family-policing-too (accessed October 27, 2022).

17 «Abolition Is the Only Answer’: A Conversation with Dorothy Roberts,” Rise magazine, October 20, 2020,
https://www.risemagazine.org/2020/10/conversation-with-dorothy-roberts/ (accessed October 27, 2022).
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regulation’ because the government is regulating families through laws and
policies that address families’ needs by threatening to take children away.
Even when they don’t take children away, they impose all sorts of
requirements on families instead of supporting and providing for families.
Another term is ‘family destruction system’ because these policies and
practices destroy many families. To me, the most accurate term is ‘family
policing system.’ ... It polices families with the threat of taking children
away. Even when its agents don’t remove children, they can take children
and that threat is how they impose their power and terror. It is a form of

punishment, harm and oppression.u8

Federal and state data show racial disparities exist at every stage of involvement, with

particular harm to Black families.s

For example, in California, Black children represent 5 percent of the state population but
16 percent of foster system entries. In fact, a recent study found that child protective

services investigate nearly half of all Black children in California.:2e

In New York, where Black children represent 15 percent of the state population but 38
percent of foster system entries, the New York State Bar Association reported that the
state’s child welfare system is “replete with systemic bias” and “inherently stacked

against families of color.”2

18 |pid.

119 Dorothy Roberts and Lisa Sangoi, “Black Families Matter: How the Child Welfare System Punishes Poor Families of Color,
The Appeal, March 26, 2018, https://theappeal.org/black-families-matter-how-the-child-welfare-system-punishes-poor-
families-of-color-33ad20e2882e/ (accessed October 26, 2022). See also National Center for Juvenile Justice,
“Disproportionality Rates for Children of Color in Foster Care Dashboard (2010-2020),”
https://ncjj.org/AFCARS/Disproportionality_Dashboard.asp?selDisplay=2, and National Conference of State Legislatures,
“Disproportionality and Race Equity in Child Welfare,” January 26, 2021, https://www.ncsl.org/research/human-
services/disproportionality-and-race-equity-in-child-welfare.aspx (accessed October 27, 2022).

”»

120 Emily Putnam-Hornstein, Eunhye Ahn, John Prindle, Joseph Magruder, Daniel Webster, and Christopher Wildeman,
“Cumulative Rates of Child Protection Involvement and Terminations of Parental Rights in a California Birth Cohort, 1999—
2017,” American Journal of Public Health, 11 (6) (2021): accessed October 27, 2022, doi:10.2105/AJPH.2021.306214.

121 jennifer Andrus, “New York State Bar Association Finds Child Welfare System Replete With Systemic Racism, Pushes for
Reforms,” NYSBA, April 2, 2022, https://nysba.org/new-york-state-bar-association-finds-child-welfare-system-replete-with-
systemic-racism-pushes-for-reforms/ (accessed October 27, 2022).
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In Oklahoma, multiracial children are over 26 percent of foster system entries but less than
10 percent of the state population. In West Virginia they represent over 7 percent of foster

system entries but only 4 percent of children in the state.

All states examined for this report had an overrepresentation of Indigenous children, with

greater disparities in Oklahoma and West Virginia.

Reporting Not Supporting: How Child Welfare Involvement Begins

Generally, children and families come to the child welfare system’s attention through
confidential reports of suspected abuse or neglect to a state or county hotline, mostly from

mandated reporters, who are required to report suspected maltreatment.:22

Education personnel and law enforcement personnel are the most common reporters of
maltreatment, each responsible for about 20 percent of all reports in the US. Medical
personnel and social services personnel are each responsible for about 10 percent of
reports. Parents or other relatives are each the source for 6 percent of reports. The

remaining proportion are assorted other reporting sources.

Most jurisdictions allow people to make reports anonymously. Anonymous reporting is
intended to increase identification of children at risk but is largely ineffective at detecting
maltreatment because anonymous reporters may provide insufficient information to avoid

disclosing their identity.:3

122 Asher Lehrer-Small, “NYC Schools Reported Over 9,600 Students to Child Protective Services Since Aug. 2020. Is It the
‘Wrong Tool’ for Families Traumatized by COVID?” The 74 Million, January 27, 2022,
https://www.thez4million.org/article/nyc-schools-reported-over-9600-students-to-child-protective-services-since-aug-
2020-is-it-the-wrong-tool-for-families-traumatized-by-covid/ (accessed October 27, 2022).

123 Dale Margolin Cecka, “Abolish Anonymous Reporting to Child Abuse Hotlines,” Catholic University Law Review, vol. 64,
no. 1 (2015): https://scholarship.law.edu/lawreview/vol64/iss1/6 (accessed October 27, 2022), pp. 61-64; Mical Raz,
“Preventing Child Abuse: Is More Reporting Better? Evidence Says No,” post to “Penn LDI” (blog), April 10, 2017,
https://ldi.upenn.edu/our-work/research-updates/preventing-child-abuse-is-more-reporting-better/ (accessed October 27,
2022).
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Table 4. Race, Ethnicity and Child Welfare Involvement, by State
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Anonymous reporting also carries the risk of misuse with potentially serious
consequences. There are no reliable nationwide statistics on intentional false reporting,
but some prosecutors have said that intentional false reporting is common.=4 There is a
particular risk that anonymous reporting can be maliciously employed by perpetrators of
domestic violence or others as a form of retaliation for grievances, overburdening an

unregulated hotline system.2s

An alternative approach to ensuring child safety is confidential reporting, where an

individual would provide their name confidentially when filing a report.=2¢

States vary in how they designate mandated reporters, define maltreatment, and screen
reports.’27 Mandatory reporting requirements impose harsh criminal penalties for failure to
report suspected child maltreatment and contribute to overreporting.:2¢ These variations

create inconsistencies in how similarly situated families are treated.

Families with limited resources often have more exposure to mandated reporters because
they have a greater need for, and use of, social services.*» This creates a dynamic where
families living in poverty are surveilled, scrutinized, and reported more than those with

greater resources.°

124 Cecka, “Abolish Anonymous Reporting to Child Abuse Hotlines,” p. 69.
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York Civil Liberties Union (NYCLU)” (blog), October 29, 2021, https://www.nyclu.org/en/news/how-so-called-child-welfare-
system-hurts-families (accessed October 27, 2022). See also Cecka, “Abolish Anonymous Reporting to Child Abuse
Hotlines.”

126 «“\Why We Need ‘Confidential Reporting’ Reform,” post to “Parental Rights Foundation” (blog), December 9, 2020,

https://parentalrightsfoundation.org/why-we-need-confidential-reporting-reform/ (accessed October 27, 2022).

127 «“Definitions of Child Abuse and Neglect,” Child Welfare Information Gateway,
https://www.childwelfare.gov/pubpdfs/define.pdf; “Making and Screening Reports of Child Abuse and Neglect,” Child
Welfare Information Gateway, https://www.childwelfare.gov/topics/systemwide/laws-policies/statutes/repproc/;
“Mandatory Reporters of Child Abuse and Neglect,” Child Welfare Information Gateway, 2019,
https://www.childwelfare.gov/topics/systemwide/laws-policies/statutes/manda/ (accessed October 27, 2022).

128 Child Welfare Information Gateway, “Penalties for Failure to Report and False Reporting of Child Abuse and Neglect,”
February 2019, https://www.childwelfare.gov/topics/systemwide/laws-policies/statutes/report/ (accessed October 27,
2022).

129 Maria Cancian, Kristen Shook Slack, and Mi Youn Yang, “The Effect of Family Income on Risk of Child Maltreatment,”
Institute for Research on Poverty, August 2010, https://www.irp.wisc.edu/publications/dps/pdfs/dp138510.pdf (accessed
October 27, 2022).

130 G Inguanta and Catharine Sciolla, “Time Doesn’t Heal All Wounds: A Call to End Mandated Reporting Laws,” Columbia
Social Work Review, vol. 19, no. 1 (2021): accessed October 27, 2022, doi:10.52214/cSWr.v19i1.7403, pp. 122-144.
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Table 5. Racial and Ethnic Disparities in Rates of Reporting from Education and Law Enforcement Sources

In addition, there are significant disparities in reporting rates. Black and Indigenous

families are more likely to be reported for child abuse and neglect than white families.!

131 Kathryn S. Krase, “Differences in Racially Disproportionate Reporting of Child Maltreatment Across Report Sources,”
Journal of Public Child Welfare, vol. 7, no. 4 (2013): accessed October 27, 2022, d0i:10.1080/15548732.2013.798763;
Michael Fitzgerald, “Too Many Black Families Get Caught in Child Welfare’s ‘Front Door,” Advocates and System Leaders in
New York Agree,” The Imprint, October 28, 2020, https://imprintnews.org/child-welfare-2/too-many-black-families-get-
caught-in-child-welfares-front-door-advocates-and-system-leaders-in-new-york-agree/48843 (accessed October 27, 2022).
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For example, law enforcement and education personnel report Black children at twice the

rate of white children, as shown in the figure above.

There are also large geographic differences in reporting sources. Nationwide, about 7
percent of reports in 2019 were anonymous, but in Mississippi and New Mexico,
anonymous sources accounted for over 30 percent of reports. In the same year, law
enforcement was responsible for 48 percent of reports in South Dakota but less than 10
percent in four other states. Even states that border each other had significant differences.
For example, social services were responsible for 19 percent of reports in New York but less

than 5 percent in neighboring New Jersey in 2019.

In the states on which we focused, the source of the reports varied greatly. Although social
services personnel made a large percentage of reports in New York, mental health
personnel were sources for reports much more frequently in California, and anonymous
reporters were more common in West Virginia. Meanwhile, medical personnel accounted
for twice the proportion of reports in Oklahoma and West Virginia as compared to
California or New York. Whether these differences are due to state-level policies and
practices versus differences in data reporting quality and standards is impossible

to determine.

Research shows that overreporting as a precaution does not improve maltreatment
detection or outcomes for children.s2 Instead, it strains the child welfare system and

unnecessarily traumatizes children and families.!s3

Parents interviewed for this report described a range of circumstances that led to being

reported to child welfare authorities.

132 Grace W. K. Ho, Deborah A. Gross, and Amie Bettencourt, “Universal Mandatory Reporting Policies and the Odds of
Identifying Child Physical Abuse,” American Journal of Public Health, vol. 107, no. 5 (2017): accessed October 21, 2022,
doi:10.2105/AJPH.2017.303667; Washcarina Martinez Alonzo, “How Overreporting Child Neglect Hurts Families,” NY Daily
News, October 17, 2021, https://www.nydailynews.com/opinion/ny-oped-how-child-neglect-claims-hurt-families-20211017-
fcidégassjbivmnmey3lfhvzoy-story.html (accessed October 21, 2022).

133 Mical Raz, “Unintended Consequences of Expanded Mandatory Reporting Laws,” Pediatrics, vol. 139, no. 4 (2017):
accessed October 27, 2022, doi:10.1542/peds.2016-3511; Sandra Knispel-U. Rochester, “Child Services Targets Poor Families
for Biased Reasons,” Futurity, December 16, 2020, https://www.futurity.org/child-protective-services-welfare-parents-
poverty-2488042-2/ (accessed October 27, 2022); Children’s Rights, Fighting Institutional Racism at the Front End of Child
Welfare Systems: A Call To Action, https://www.childrensrights.org/wp-content/uploads/2021/05/Childrens-Rights-2021-
Call-to-Action-Report.pdf.
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Table 6. Reporting Source, by State

“IF | WASN’T POOR, | WOULDN’T BE UNFIT”

54



Adaline Stephens, a 34-year-old mother from California, told Human Rights Watch that her
son injured his hip when he was dancing in the kitchen and slipped on some water.13 “|
rushed him to the emergency room when he got hurt. The doctors asked me questions, and
| told them everything. | trusted them to help him. | didn’t know they were going to report
me for abuse.” Adaline was shocked when she learned that her son’s medical providers
reported her to child protective services for suspected abuse, triggering a cascade of state

interventions that she said deeply harmed her children and damaged their relationship.

Public health studies have found that medical providers are more likely to report people of
color and children experiencing poverty for suspected abuse or neglect.ss For example,
Black children presenting at medical facilities with fractures are reported to child welfare

authorities far more frequently than white children with similar injuries.s¢

Parents told Human Rights Watch they felt like they were “living under a microscope,” and
that their appearance, mannerisms, or tone of voice could be used against them in a child
welfare report.37 Evelyn Perez, a former parent advocate in New York with lived experience
as a parent whose children were removed by the child welfare system, told Human Rights
Watch that many mandated reporters do not understand the ramifications of making

a report:

This is not in the trainings.... They don’t understand the ripple effect once
they make that call. They don't understand that they have now invited these
strangers to intrude and invade on the population, on our communities’
privacy, and do with them what they will and take their children and have

the power to do all of this for years to come.8

134 Human Rights Watch interview with Adaline Stephens, parent with lived experience, California, October 14, 2021.

135 Modupeola Diyaolu, Chaonan Ye, Hannah Wild, Lakshika Tennakoon, David Spain, and Stephanie Chao, “Black Children
Are Disproportionately Identified as Victims of Child Abuse: A National Trauma Data Bank Study,” Pediatrics, vol. 147, no. 3
(2021): accessed October 27, 2022, doi:10.1542/peds.147.3MA9.929.

136 Natalie A. Cort, Catherine Cerulli, and Hua He, “Investigating Health Disparities and Disproportionality in Child
Maltreatment Reporting: 2002-2006,” Journal of Public Health Management and Practice, vol. 16, no. 4 (2010): accessed
October 21, 2022, doi:10.1097/PHH.0bo13e3181¢c4d933; Cynthia J. Najdowski and Kimberly M. Bernstein, “Race, social class,
and child abuse: Content and strength of medical professionals’ stereotypes,” Child Abuse & Neglect, vol. 86 (2018):
accessed October 21, 2022, doi:10.1016/j.chiabu.2018.10.006.

137 Survey response to online survey, for more information see Methodology section.

138 Human Rights Watch interview with Evelyn Perez, advocate and parent with lived experience, New York, April 6, 2022.
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“Rupturing the Village”: Investigations
Yourwhole life you tell your kids not to talk to strangers, then when the

workers want to take them to a separate room to question them, and they

see you allow it, this traumatizes your children.

—Violet Sanchez, parent, California, October 22, 2021

Every year, more than 3 million children experience a child welfare investigation related to
an allegation of child abuse and neglect.’9 Investigations can be highly stressful, and even

traumatizing, for children and their families.°

State officials review reports received and refer about half for investigation. Generally,
reports from mandated reporters and those concerning younger children are more likely to
be investigated.«2 Additional factors that influence whether an investigation happens
include the nature and extent of the allegation, surrounding circumstances, a safety

assessment, and the reporter’s qualifications.3

If officials believe the child is not at great risk of harm, some counties may respond initially
by assigning a caseworker and offering services to support the family’s needs. 4 Most
jurisdictions review reports using structured decision-making tools, which have been
criticized by researchers as being ineffective at reducing racial disparities due to their

failure to account for structural risk factors.s

139 Children’s Bureau, “Child Maltreatment 2019.”

140 “How does investigation, removal and placement cause trauma for children?” post to “Casey Family Programs” (blog),
May 30, 2018, https://www.casey.org/investigation-removal-placement-causes-trauma/ (accessed October 27, 2022).

141 Children’s Bureau, “Child Maltreatment 2019.”

142 Capacity Building Center for States, “Decision-Making in Child Welfare for Improved Safety Outcomes,” Child Welfare
Capacity Building Collaborative, 2017, https://capacity.childwelfare.gov/states/resources/decision-making-improved-
safety-outcomes (accessed October 27, 2022).

143 “Making and Screening Reports of Child Abuse and Neglect,” Child Welfare Information Gateway,
https://www.childwelfare.gov/topics/systemwide/laws-policies/statutes/repproc/.

144 «Differential Response in Child Protective Services,” Child Welfare Information Gateway, 2020,
https://www.childwelfare.gov/topics/responding/alternative/ (accessed October 27, 2022).

145 Megan Feely and Emily Adlin Bosk, “That Which is Essential has been Made Invisible: The Need to Bring a Structural Risk
Perspective to Reduce Racial Disproportionality in Child Welfare,” Race and Social Problems, vol. 13, no. 1 (2021): accessed
October 21, 2022, d0i:10.1007/512552-021-09313-8.
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Table 7. Investigation Rate per 1,000 Children, by State
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Table 8. Investigation Rate per 1,000 Children, by Race/Ethnicity

These screening tools identify response pathways and timelines based on the individual
factors in and related to the report. 46 For example, in California, state law and regulations
specify that neglect allegations should be investigated within 10 days unless extenuating
circumstances apply, in which case they must be investigated within 24 hours.7

The rate of investigations varies widely by jurisdiction, in part due to differing reporting

requirements, screening criteria, and caseworker decision making.:48

146 “Stryctured Decision-Making,” Child Welfare Information Gateway, n.d.,
https://www.childwelfare.gov/topics/systemwide/assessment/approaches/structured-decision-making/ (accessed October
27,2022).

147 California Department of Social Services, “Structured Decision-Making Policy and Procedures Manual 2021,” July 2021,
https://www.cdss.ca.gov/Portals/9/Child-Welfare-Programs/Child-Welfare-Protection/SDM-Policy-Procedure-Manual-
2021.pdf (accessed October 27, 2022), p. 11.

148 Elizabeth Day, Laura Tach, and Brittany Mihalec-Adkins, “State Child Welfare Policies and the Measurement of Child
Maltreatment in the United States,” Child Maltreatment, vol. 27, no. 3 (2022): accessed October 27, 2022,
doi:10.1177/10775595211006 46 4.
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Black families are more likely to be investigated than white families. Nationwide, Black
children are on average subject to investigations at nearly twice (1.9 times) the rate of
white children and at 1.3 times the rate of Indigenous children. Black children are also
more likely to be removed from their families, and remain separated for longer periods,

than children and their families of other racial or ethnic groups.s°

However, the magnitude of racial and ethnic disparities varies widely among states. The
below figures display the 10 states with the highest investigation rate disparities between

Black, Indigenous, and Latinx children and white children.s:

The national dataset on the foster system does not include income data on individual
children and their families, but the relationship between poverty, income, and the child

welfare system can be explored in the aggregate by examining county-level data.

149 Kim et al., “Lifetime Prevalence of Investigating Child Maltreatment Among US Children.”

150 National Conference of State Legislatures, “Disproportionality and Race Equity in Child Welfare”; Roberts and Sangoi,
“Black Families Matter: How the Child Welfare System Punishes Poor Families of Color.” See also Dorothy Roberts, Shattered
Bonds: The Color of Child Welfare (New York: Basic Books, 2002).

151 This listing excludes states with fewer than 100 investigations per each race.

59 NOVEMBER 2022



Table 9. State-Level Racial and Ethnic Disparities in Investigation Rates
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Human Rights Watch analyzed data from 824 counties and found moderate correlations
between maltreatment investigation rates and median family income, as well as the
poverty rate for families with children under 18.1%52 Counties with higher numbers of families
below the poverty line have a higher rate of maltreatment investigations. Conversely,

counties with higher family incomes have lower rates of investigations.

At each step along the foster system process, from allegation substantiation rates to foster
system entrance rates to parental rights termination rates, this correlation with income and

poverty remains, though at lower levels than with initial investigation rates.s3

Table 10. Relationship Between Child Welfare Investigations and Poverty

152 See Methodology section for details. For race-specific rates, we included counties that had at least 1,000 children and
investigated at least 30 children of any specific race. Pearson correlation coefficients are .455 between county poverty rate
for families with children under 18 and the investigation rate and -.553 between median family income and the investigation
rate.

153 Correlation coefficients: percent of families living below the poverty line and substantiated victims per 1,000 children (r
=.356), foster care entrances per 1,000 children (r =.235), and parental rights terminated per 1,000 children (r = .231).
Median family income and substantiated victims per 1,000 children (r = -.389), foster care entrances per 1,000 children (r =
-.255), and parental rights terminated per 1,000 children (r = -.315).
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However, these correlations do not appear to be the same for children of all races. When
we examined race-specific rates, incomes, and poverty levels, the results indicated race-
specific differences in the strength of poverty-foster system relationship. The relationships
are much stronger when using white rates (r=.704) than for Black rates (r = .465).554 In
other words, the more impoverished white families in a county are, the higher the
investigation rates of white families in a county tend to be. While that trend persists for
Black families, the relationship is much weaker, suggesting that in many counties, Black
investigation rates remain high even when Black poverty is low.s5This finding corroborates

qualitative testimony suggesting heightened surveillance and reporting of Black families.

Table 11. Investigations of White Children Have a Strong Correlation with White Family Poverty Rates

154 These results should be interpreted with caution as race categorization in data from different systems may differ and
systematic differences in categorizations could affect these findings. For example, an Indigenous-Latinx child could, in
theory, be coded in one county as “Latinx” where another would code them as “IndigenousWhite,” and the Census Bureau
could have coded as “more than one race.” Because of these uncertainties, we only provide data here on Black and white
rates because race data is more likely to be consistently coded.

155 Correlation coefficients between race-specific poverty rate for families with children under 18 and race-specific
investigation rate per 1,000 children: White (.705), Black (.465), Latinx (.149), and Indigenous American (.182).
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Table 12. Investigations of Black Children Have a Moderate Correlation with Black Family Poverty Rates

Once allegations are referred for investigation, a child protective services caseworker is
assigned to look into the allegations and decide whether the child should be removed or
whether the family needs supportive services. To conduct this investigation, the
caseworker speaks to teachers, neighbors, medical providers, and other individuals who
may know the child and/or family. This often happens before the parent even knows an
allegation has been made or that an investigation is underway.

99 667

When describing investigations, parents used words like “nerve-wracking,” “invasive,”

” ”

“humiliating,” “causing anxiety,” “full of judgment,” and reported feeling “a pit in their
stomach” and “dread” every time a caseworker showed up unannounced.¢ In particular,

the investigator’s conversations with neighbors, doctors, teachers, and other people in

156 Human Rights Watch interviews with parents with lived experience, Daniella Serrano, California, October 25, 2021,
Michelle Parker, New York, November 17, 2021, and Emma Brooks, West Virginia, December 18, 2021. Survey responses to
online survey, for more information see Methodology section.
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their community caused shame and embarrassment for families interviewed for this report,
prompting parents to withdraw socially to avoid judgment and uncomfortable
conversations.

Violet Sanchez, a 35-year-old mother from California, described the shame her children

experienced when caseworkers visited their school:

They [my children] already have to deal with this [investigation] at home,
and the school may have been the only safe space for my child. But the
minute the social workers go there, they take that away from them. There is
a level of shame that they start to carry, that my parents are going through
this. They have to tell their friends: ‘That’s my social worker.” School faculty
openly discuss it with each other. It makes [my children] very

uncomfortable and like they are being looked at differently.

The caseworker also meets with the family at home, where they question the parent and all
children, open the refrigerator and cabinets to check for food, check bedrooms to
determine the adequacy of sleeping arrangements, and generally evaluate the home’s
overall conditions.

When questioning the children, the caseworker often takes the child and any siblings to a
separate room to assess their safety and check for signs of physical abuse. The children
are expected to remove as much of their clothing as the caseworker deems necessary, up
to and including their underwear, and allow their bodies to be examined by total strangers,
often with no advance notice to the parent.s7 Understandably, many children experience
significant fear and trauma because of this intrusion into their life, regardless of the

outcome of the investigation.s8

Violet said her oldest daughter is still processing the trauma of the experience, years after

the case was closed. “My oldest daughter experienced all of it, and she has difficulty

157 Larissa MacFarquhar, “When Should a Child Be Taken From His Parents?” The New Yorker, July 31, 2017,
https://www.newyorker.com/magazine/2017/08/07/when-should-a-child-be-taken-from-his-parents (accessed October 27,
2022).

158 Children’s Rights, Fighting Institutional Racism at the Front End of Child Welfare Systems: A Call to Action.
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trusting people. You can see that she carries it with her. My youngest son, who was born

when my case was nearly closed, is so different and unencumbered compared to her.”s

Michelle Parker, a motherin New York, said:

My children were petrified [every time] ACS came out to my home; they
would hide in the closet under the beds. [When the investigator started]
asking questions [and saying], “Let me check your body,” [my children
would ask me], “Mommy, why are they checking our bodies?” e

During the investigation, which typically takes 60 to 9o days, the caseworker arrives at the
home multiple times, unannounced, and repeats this process. Angela Olivia Burton, former
director of New York State Office of Indigent Legal Services, described the impact of an
investigation as, “rupturing the village of the child’s ecological system, which has ripple
effects and brings not just stigma, but also fear and distrust, as it tears the fabric of a

child’s life and community.”6

Her conclusion is supported by public health research showing that children can perceive
child welfare interventions as stressors,*2 the cumulative effect of which leads to toxic

stress and is associated with significant harms to health and development.¢3

Outcomes of Investigations
If the caseworker subjectively determines the reported abuse or neglect occurred, the
report is substantiated, and the relevant parent/s or caregivers are listed on their state’s

central registry for child abuse and neglect reports.:4

159 Human Rights Watch interview with Violet Sanchez, parent with lived experience, California, October 22, 2021.

160 4 man Rights Watch interview with Michelle Parker, parent with lived experience, New York, November 17, 2021.

161 Hyman Rights Watch interview with Angela Olivia Burton, attorney and system expert, New York, March 25, 2022.

162 C4itlin Papovich, “Trauma & Children in Foster Care: A Comprehensive Review,” Concordia University, St. Paul, July 10,
2019, https://www.csp.edu/publication/trauma-children-in-foster-care-a-comprehensive-overview/ (accessed October 27,
2022).

163 California Child Welfare Co-Investment Partnership, “Understanding Trauma to Promote Healing in Child Welfare,” vol.
XVII, summer 2019, https://co-invest.org/wp-content/uploads/Insights_XVII_June2019_Final.pdf (accessed October 27,
2022); Center on the Developing Child at Harvard University, “Applying the Science of Child Development in Child Welfare
Systems,” October 2016, https://developingchild.harvard.edu/resources/child-welfare-systems/ (accessed October 27,
2022).

164 “How the Child Welfare System Works,” Child Welfare Information Gateway,
https://www.childwelfare.gov/pubs/factsheets/cpswork/.
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About 17 percent of reports are substantiated nationwide, but there are large jurisdictional
variations: The substantiation rate ranged from 40 percent of reports in Connecticut to only
5 percent in North Carolina. Rates of substantiation are likely related to both reporting
policies—some may encourage overly broad reporting—and investigation practices that

may be overly lenient or strict. However, understanding state-level variation requires
further empirical research.

Table 13. Percentage of Maltreatment Reports that are Substantiated, by State
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Nationally, the proportion of investigations that are substantiated did not vary significantly
based on race: Between 15.5 and 20 percent of investigations are substantiated, no matter

the race of the child involved.

But because a larger proportion of Black children are investigated in the first place, the
overall rate of substantiated investigations per 1,000 Black children is nearly twice that of
white children.s6s Similarly, the rate of substantiated investigations of Indigenous children

is 1.9 times the rate of white children.

It also means that a much higher proportion of Black and Indigenous children and their
families go through investigations that are not substantiated. About 64 per 1,000 Black
children go through an investigation, but the allegation is not substantiated. This is nearly

double the rate of 33 per 1,000 white children.

A substantiated report can result in removing a child or implementing a safety plan and in-
home support. Even when cases are not substantiated, the family may still be expected to
complete services. The agency may decide to drop the case or assign a caseworker to

monitor the family. This happens without any judicial oversight.

Profile of Parents Charged with Neglect

We examined 2019 data about substantiated neglect cases across the US, both where
neglect was the only allegation and where neglect and another maltreatment type were
alleged. Almost all of the people labelled as “perpetrators” of neglect are the biological
parents of the child.®¢ Among this group, 73 percent of child reports had only one parent
identified as liable for maltreatment, while the other 27 percent had more than one parent
identified.¢7 Having a single parent labelled as a “perpetrator” of neglect does not
necessarily indicate that the child lives in a single-parent household, but the rates of

single and multiple parents charged with neglect are the inverse of what might be

165 There are 13.3 substantiated investigations per 1,000 Black children and 7.7 per 1,000 white children.

166 Among children that were found to be a victim of any maltreatment, 82 percent had a parent as a perpetrator of
maltreatment. For those of whom neglect was the only maltreatment alleged, 89 percent had the parent as a perpetrator (87
percent if neglect was one of any maltreatment type). Of parents, over go percent were the biological parents with the
remainder including foster parents or stepparents.

167 Approximately 7 percent of children were victims in multiple reports where the perpetrators included both a single parent
and multiple parents.
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expected when compared to general trends in the country as only 23 percent of children

under 18 in the US live in a single-parent household.:8

As in earlier stages of the child welfare process, gender and racial disparities characterize
neglect dispositions. The majority (62 percent) of parents identified as culpable for neglect
were women. Single mothers of every race and ethnicity were more often labeled offenders
than multiple parents or single fathers of the same race and ethnicity. The rate of white
single mothers identified as culpable of neglect was 1.7 times higher than for two white
parents of children. For Black single mothers it was 3.3 times more frequent, 1.7 times
more frequent for Indigenous mothers, and 1.6 times more frequent for Hispanic/Latinx

mothers than the rate for two white parents.

Overall, mothers of color are labelled as the sole parent responsible for neglect at the
highest rates. For every 1,000 Indigenous children in the US there were nearly six reports
where only the mother was found responsible for neglect. The rate was 5.5 per every 1,000
Black children. These rates are about twice the rate for white children. With parental
supervision or ability to provide for children among the measures used to determine

neglect, itis not surprising that single mothers are disproportionately found responsible.

168 Stephanie Kramer, “U.S. has World’s Highest Rate of Children Living in Single-Parent Households,” Pew Research Center,
December 12, 2019, https://www.pewresearch.org/fact-tank/2019/12/12/u-s-children-more-likely-than-children-in-other-
countries-to-live-with-just-one-parent/ (accessed October 27, 2022).
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Table 14. Parents Identified as Culpable for Neglect, by Race and Ethnicity
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Families Torn Apart: Removals

Every day, seven hundred children are removed from the custody of their parents based on
allegations of abuse or neglect.®? Removals can happen before, during, or after the
investigation period. They can last for a few days or many months, but removing a child
from their parents, even for a short time, can be highly traumatizing and have

long-term consequences.°

Overly broad and vague definitions of child abuse and neglect in state laws result in
haphazard and inconsistent removal practices. Some removals happen without clear
evidence the child is at risk of harm, or before a court has reviewed evidence surrounding

an allegation.7

Among the states we researched, short-term foster placements, meaning less than 30 days
in foster care, ranged from less than 3 percent of “exited” foster placements in West
Virginia to 10.6 percent of such placements in New York. Of children who exited foster
systems in FY 2019, over 20,000 were reunited with their families within a month with
about 13,000 reunited within 10 days.'72 The proportion of foster stays that are short-term

is highly variable by jurisdiction due to policy differences and local decision-making.173

169 Roberts, Torn Apart; Jane Brennan, “Emergency Removals Without a Court Order: Using the Language of Emergency to
Duck Due Process,” Journal of Law and Policy, vol. 29, no. 1 (2020), https://brooklynworks.brooklaw.edu/jlp/vol29/iss1/3
(accessed October 27, 2022).

179 Jane Brennan, “Emergency Removals Without a Court Order: Using the Language of Emergency to Duck Due Process,”
https://brooklynworks.brooklaw.edu/jlp/vol2g/iss1/3; “The Importance of a Trauma-Informed Child Welfare System,” Child
Welfare Information Gateway, May 2020, https://www.childwelfare.gov/pubPDFs/trauma_informed.pdf (accessed October
27,2022); Vivek S. Sankaran and Christopher Church, “Easy Come, Easy Go: The Plight Of Children Who Spend Less than
Thirty Days In Foster Care,” University of Pennsylvania Journal of Law and Social Change, vol. 19, no. 3 (2016),
https://scholarship.law.upenn.edu/jlasc/volig9/iss3/2/ (accessed October 27, 2022).

171 Vivek Sankaran, Christopher Church, and Monique Mitchell, “A Cure Worse Than the Disease? The Impact of Removal on
Children and Their Families,” Marquette Law Review, vol. 102, no. 4 (2019), https://repository.law.umich.edu/articles/2055/
(accessed October 27, 2022). Jane Brennan, “Emergency Removals Without a Court Order.”

172 Human Rights Watch analysis of Adoption and Foster Care Analysis and Reporting System (AFCARS) Foster Care File FY
2019.

173 Eli Hager, “The Hidden Trauma of ‘Short Stays’ in Foster Care,” The Marshall Project, February 11, 2020,
https://www.themarshallproject.org/2020/02/11/the-hidden-trauma-of-short-stays-in-foster-care (accessed October 27,
2022). See also, Sankaran et al., “A Cure Worse Than the Disease? The Impact of Removal on Children and Their Families,”
and Jane Brennan, “Emergency Removals Without a Court Order.”
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Table 15. Racial and Ethnic Disparities in Removal Rates

The moment children and families are involuntarily separated is acutely distressing, and
the circumstances of removal can magnify their trauma and suffering. Some parents
described being placed in handcuffs and escorted away from their children by a police
officer. Others described the look of confusion on their children’s faces as they left with a
caseworker. Many parents describe visiting their children’s rooms in the immediate
aftermath, holding their children’s favorite toy, or trying to hold on to their smell. The

profound loss and sheer helplessness of the moment was evident in every parent’s story.

Testimony: Hannah Garcia
Hannah Garcia, an advocate, former foster youth, and parent whose child was taken

from her by California child protective services, told us she knew that her 4-year-old

daughter, Delilah, was going to be removed when the caseworker assigned to
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investigate a domestic violence allegation told her to bring Delilah to their office: “It’s

been 14 years since this has happened ... but it feels like yesterday.”

As a former foster youth, Hannah knew what to expect and wanted to prepare

her daughter.

Before meeting the social worker, | take herin the bathroom, and | get
on my knees, and | said: “They [CPS] might take you today. If they do,
don't worry, Mom is gonna come and get you. I'm gonna get you back.”
| said: “So just be strong, and you might be away for a little while, but
I’m gonna get you back.” And she said: “OK mom,” which makes sense
because that’s reflective of the young, strong, confident, stable girl

that | raised because she could trust Mom.

When they walked out of the bathroom together, the caseworker took Delilah’s hand

and led her into one room. Security officials escorted Hannah to another room.

“l just remember collapsing to my knees and not wanting to leave the office, and then
security was trying to call the police as they dragged me out by my arms,” Hannah
said. Her friend, mother, and grandmother helped her leave the office before the

police arrived.

Hannah spent all night seeking help, and her daughter was returned to her almost 26
hours later. She said she was charged with failure to protect for allowing her daughter
to witness a verbal argument. The charges were dismissed after she completed
parenting classes, submitted to drug testing, and provided proof of enrollment and
attendance in therapy for six months. But she still carries the trauma of the
separation. “It felt like my whole world had come up from underneath me. It was the

most terrifying, most traumatic experience I’ve ever experienced in my life.” 174

174 Human Rights Watch interview with Hannah Garcia, parent with lived experience, California, October 16, 2021.
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Daniel Carter, a father from West Virginia, said police drew their weapons and handcuffed
his 15-year-old daughter when they removed her and his five other children. “They

traumatized my kids really bad,” he told Human Rights Watch.
Daniel said his 15-year-old daughter’s mental health deteriorated significantly afterward:

[She] was putinto a psychological institute.... She was depressed because
of what was going on because she was trying to kill herself. She went to the

point where she’s suicidal. Now she cuts herself like self-induced injury.17s

Black and Indigenous children in the US are more likely to be removed from their parents
than white children.»6 Black children enter foster systems at 1.7 times the rate of white

children, and Indigenous children enter at 2.5 times the rate of white children.

Emergency Removals

States have legal authority under their parens patriae authority to remove children from
their homes immediately to keep them safe, a measure commonly referred to as
emergency removals.77 There are differences among states in who can make the decision
to remove the child and what circumstances permit an emergency removal.”78 Each of the
four states examined in this report permit emergency removals when there is an “imminent

danger” or “imminent safety threat” to a child.?

175 Human Rights Watch interview with Daniel Carter, parent with lived experience, West Virginia, December 21, 2021.

176 Maguire-Jack et al., “Child Protective Services Decision-Making: The Role of Children’s Race and County Factors,” pp. 48-
62.

177 Vivek Sankaran, “Parens Patriae Run Amuck: The Child Welfare System’s Disregard for the Constitutional Rights of Non-
Offending Parents,” University of Michigan Law School Scholarship Repository, vol. 82, no. 1 (2009),
https://repository.law.umich.edu/cgi/viewcontent.cgi?article=1437&context=articles (accessed October 27, 2022), pp. 55-
87.

178 “[Slome states such as Florida and North Carolina allow removals to occur whenever an authorized individual has reason
to believe that a child is a victim of abuse or neglect. Other states, such as Alabama, Connecticut and Kentucky, demand
evidence that a child is in imminent danger of serious or substantial harm. Several states, including Colorado and Michigan,
mandate a demonstration that no service or program could be delivered to the family that would obviate the need to remove
the child from the home.... [O]ther states, for example, Illinois, Indiana and New Jersey ... require a particularized showing
that immediate removal is absolutely necessary because the delay in proceeding to court and obtaining an order would
create the risk of significant harm to the child.” Sankaran et al., “A Cure Worse Than the Disease? The Impact of Removal on
Children and Their Families,” p. 1172.

179 Welfare and Institutions Code, California Legislative Information, Division 2, Part 1, Chapter 2, Article 7, Section 305,
https://leginfo.legislature.ca.gov/faces/codes_displayText.xhtml?lawCode=WIC&division=2.&title=&part=1.&chapter=2.8a
rticle=7 (accessed October 14, 2022); Children and Juvenile Code, Oklahoma State Courts Network, Title 10A, Section 1-4-
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In some cases, state officials will remove children from the home before the investigation
is complete. This can happen, for example, when police respond to an incident in the
home and see a child present at a crime scene. Immediate removal can also happen when
a caseworker arrives for the initial investigative visit. When a child is truly in danger, quick

intervention can be crucial.

However, due to the subjectivity inherent in the emergency removal of a child, there are
times children are removed unnecessarily, and without due process. Further, emergency
removal can sometimes result in children sleeping in hotels and offices or other makeshift

facilities because no placements are available.°

In emergency removal cases, the caseworker must seek an emergency court protective
order, usually from a family court judge, authorizing the immediate removal of a child.8 In
many states, a child can be removed first, either by the police and other first responders or
a caseworker, and the order can be requested later, usually within 24 to 72 hours of
removal. After an emergency removal, a judge reviews the case, the parent or guardian has
an opportunity to be heard, and the judge decides whether to send the child home or keep

them in state custody.:2

201, https://www.oscn.net/applications/oscn/DeliverDocument.asp?CitelD=455568 (accessed October 14, 2022); Family
Court Act, New York Consolidated Laws, Part 2, Article 10, Section 1024, https://codes.findlaw.com/ny/family-court-act/fct-
sect-1024.html (accessed October 14, 2022); Child Protective Services Policy, West Virginia Department of Health and Human
Resources, Section 7.5, https://dhhr.wv.gov/bcf/policy/Documents/CPS_Policy.pdf (accessed October 14, 2022).

180 jylia Lurie, “Hundreds of Foster Kids are Sleeping in Hotels and Offices,” Mother Jones, December 11, 2020,
https://www.motherjones.com/crime-justice/2020/12/the-pandemic-is-forcing-foster-kids-to-sleep-in-hotels-and-offices/
(accessed October 27, 2022); Robert T. Garrett, “Children Sleeping in CPS Offices Won’t End Unless Texas Officials Take
Bolder Action, Lawyers Say,” Dallas Morning News, February 14, 2022,
https://www.dallasnews.com/news/politics/2022/02/14/children-sleeping-in-cps-offices-wont-end-unless-texas-officials-
take-bolder-action-lawyers-say/ (accessed October 27, 2022).

181 Child Welfare Information Gateway, “Understanding Child Welfare and the Courts,” 2016,
https://www.childwelfare.gov/pubs/factsheets/cwandcourts/ (accessed October 27, 2022).

182 |hiq.
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Table 16. Average Number of Days Between Report and Removal to Foster Care, by State

75 NOVEMBER 2022



In cases that do not meet the state requirements for emergency removal, a court examines
the findings of the investigation, assesses whether the child welfare agency has made
reasonable efforts to prevent children from entering the foster system, and makes a
subjective determination, based on the jurisdiction’s removal standard as to whether the

child should become a ward of the state, or remain at home.83

If a child becomes a ward of the state, the state or county responsible for removing them
must find them a suitable placement within the foster system. If the child is sent home, or
if the allegations are unsubstantiated, a monitoring plan may assign a caseworker to
provide support in addressing the family’s needs and conduct regular home visits for a

period of time to ensure the child’s safety.84

Living in Limbo: Court Ordered Removal and Service Plans
If the court decides that the child should be removed, the child is placed in the foster

system, often referred to as an out-of-home placement.:8s The case must be reviewed every

six months by the court.

Initially, at least, the primary goal is to reunify the family. Caseworkers develop a
permanency plan for the child and a case plan for the parents with services they must
complete to prove they have addressed the allegedly neglectful or abusive circumstances
that resulted in the child’s removal. For example, a parent may have to show proof of
completing a parenting class, receiving drug treatment, or securing housing and

stable employment.:8¢

Many parents told us that the services ordered were not tailored to the family’s needs. For

example, one parent of adolescent children was assigned parenting classes for

183 Child Welfare Information Gateway, “Reasonable Efforts to Preserve or Reunify Families and Achieve Permanency for
Children,” 2020, https://www.childwelfare.gov/topics/systemwide/laws-policies/statutes/reunify/ (accessed October 27,
2022).

184 Child Welfare Information Gateway, “Differential Response: A Primer for Child Welfare Professionals,” 2020,
https://www.childwelfare.gov/pubs/factsheets/differential-response/ (accessed October 27, 2022).

185 «Tit|e |V-E Foster Care,” Children’s Bureau, last modified July 1, 2022, https://www.acf.hhs.gov/cb/grant-funding/title-iv-
e-foster-care (accessed October 27, 2022).

186 Djane F. Reed and Kate Karpilow, “Understanding the Child Welfare System in California: A Primer for Service Providers
and Policymakers,” California Center for Research on Women and Families, June 2009, http://www.phi.org/wp-
content/uploads/migration/uploads/application/files/h31efsxlyomttgoaslsvo7okos8ré6kgi9g6fisdmé2gmymwbss.pdf
(accessed October 27, 2022), pp. 10-18.
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newborns.®7 Parents described feeling “railroaded,” “insecure and [in] constant fear of
losing our children,” and being expected to “jump through every hoop” to complete

services under significant time pressure.8

Children removed from their parents may be placed with a relative, with a foster family
they do not know, orin a non-family-based environment with more youth, such as a group
home or a more restrictive institutional setting.'8s States receiving federal funds are
required to place children, when possible, in a “safe setting that is the least restrictive
(most family-like) and ... in close proximity to the parents’ home,” and preferably with
family or close friends to avoid disruptions to family and community.2° However, actual

placement depends on the availability of foster homes that would meet the child’s needs.

Although most children are placed in a home setting, almost 40,000 children in the foster
system live in group homes or other institutional settings, such as residential treatment
facilities. These settings are intended for children with a greater level of need or for
temporary stays, but instead are often used as the default long-term placement for older

youth because there are not enough foster homes.:

Studies have shown that when a child is placed in a non-relative foster home, and when
they experience placement changes, their ability to form healthy attachments is
impaired.»2 Placement changes also harm children’s decision-making capacity, social and

emotional functioning, and ability to maintain healthy relationships.13

187 Human Rights Watch interview with Josephine Cadell, parent with lived experience, California, October 20, 2021.

88 5yrvey responses to online survey, for more information see Methodology section.

189 Group homes and institutional settings refers to non-family-based placements. “Group homes” are defined as placement
settings that house 12 or fewer youth, while an “institution” is defined as housing more than 12. See, “AFCARS, Data
Elements and Definitions, Foster Care Specific Elements, Placements,” Children’s Bureau, n.d.,
www.acf.hhs.gov/cwpm/public_html/programs/cb/laws_policies/laws/cwpm/policy_dsp.jsp?citiD=150 (accessed October
27,2022).

199 45 C.F.R. § 1356.21, Subtitle B, Chapter 13, Subchapter G; Sarah A. Font and Elizabeth T. Gershoff, “Foster Care: How We
Can, and Should, Do More for Maltreated Children,” Social Policy Report, vol. 33, no. 3 (2020): accessed October 27, 2022,
doi:10.1002/sop2.10.

191 “Using Congregate Care: What the Evidence Tells Us,” Center for State Child Welfare Data, September 29, 2021,
https://www.aecf.org/resources/using-congregate-care (accessed October 27, 2022); Sarah Fathallah and Sarah Sullivan,
“Away from Home: Youth Experiences of Institutional Placements in Foster Care,” Think Of Us, July 2021,
https://www.thinkof-us.org/awayfromhome (accessed October 27, 2022).

192 Sankaran and Church, “Easy Come, Easy Go: The Plight of Children Who Spend Less Than Thirty Days In Foster Care.”

193 |bid.
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Daniella Serrano, a mother of five from California who has three children in the foster
system, told Human Rights Watch that she was charged with child endangerment when her
oldest daughter, Harper, reported abuse by her stepfather, Daniella’s second husband.
Daniella was horrified when she learned her daughter was facing abuse and said she
swiftly took steps to report him and protect her children. Still, her children were removed
from her care and separated. Harper and her brother Liam went to live with their father,
and their three younger siblings were placed in foster homes.»4 Harper described the loss

she experienced when separated from her younger siblings.

I’m the older sister, so | have to take care of all my siblings. That’s my job to
be big sister to all my siblings. It’s really sad because | feel like | don’t take

care of them at all, like | can’t even be a big sister to them.s

Parents described the experience of having a child in the foster system as “a living
nightmare” that “made living and moving forward difficult.” Parents reported feeling
“absolutely devastated,” “broken,” “destroyed,” and “completely shattered and in a

perpetual state of grief, trauma, and longing.”96

In some cases, children in out-of-home placements experience maltreatment, including

sexual or physical abuse, which causes further trauma.97

Hannah Garcia, a mother in California, told us her daughter Delilah, 4 years old at the time,
was only in the foster system for 25.5 hours. While they were the worst hours of Hannah’s
life, she hoped that her daughter would not remember the separation. However, Hannah

told us that Delilah recently disclosed being sexual abused in the foster home:

194 Human Rights Watch interview with Daniella Serrano, parent with lived experience, and Harper, her daughter, California,
October 25, 2021.

195 |bid.
196 Survey responses to online survey, for more information see Methodology section.

197 Josh Salman, Daphne Chen, Pat Beall, “Foster kids lived with molesters. No one told their parents,” USA Today, October
15, 2020, https://www.usatoday.com/in-depth/news/investigations/2020/10/15/no-one-checks-on-kids-who-previously-
lived-with-abusive-foster-parents/5896724002/ (accessed October 27, 2022); Edward McKinley, “‘Predators go where the
prey is’: Lawsuits describe abuse in foster care,” Times Union, December 11, 2020,
https://www.timesunion.com/news/article/Predators-go-where-the-prey-is-Lawsuits-15790964.php (accessed October 27,
2022); Abigail Hessing, “Sexual Abuse of Children in the United States Foster Care System,” Ballard Brief, Winter 2022,
https://ballardbrief.byu.edu/issue-briefs/sexual-abuse-of-children-in-the-united-states-foster-care-system (accessed
October 27, 2022).
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It’s been 14 years since this has happened and she’s 18 now, but Delilah
remembered it like it was yesterday.... She was watching Barney when she

was molested by the biological son [of the foster parent].

Hannah survived child sexual abuse and desperately wanted to protect her daughter from
experiencing the pain she felt. Hannah’s eyes pooled with tears and her voice cracked as
she became visibly overwhelmed with emotion.

As a former foster youth who was molested, | was so overprotective that |
would watch her even when she was with her own dad. | would watch him
bathe her, because | was afraid of her being molested. For her to get taken

from me [for less than a day] and then molested in the foster home....

After taking a moment to steady her breath, she continued: “In just one day, you know?...

trauma on top of trauma.”8

Family Surveillance: Visitation, Supervision, and the Role of Caseworkers

While children are in the foster system, most parents are initially allowed supervised visits
with the child while completing their service plans.»? Visits take place in a designated
visitation center, a public place, or other location usually determined by the assigned

caseworker, occasionally in consultation with the foster family.

Among the families interviewed, visits were typically held at the child welfare agency
offices and supervised by a caseworker. Visitation rooms are high-traffic areas; they may
be dirty or messy when the family arrives and usually have limited toys or supplies for
interaction. The caseworker sits near the door observing interactions and may interrupt if

they observe the family engaging improperly. These factors and the power dynamics

198 Human Rights Watch interview with Hannah Garcia, parent with lived experience, California, October 16, 2021.

199 While there are no laws ordering a specific type of visitation, “38 States and Puerto Rico require that, for a child who is in
out-of-home care, the plan include a schedule of visits between the child and his or her parent and between the child and
any siblings that have been separated during placement”; Child Welfare Information Gateway, “Case Planning for Families
Involved with Child Welfare Agencies,” 2018, https://www.childwelfare.gov/pubPDFs/caseplanning.pdf (accessed October
27,2022). “Reasonable Efforts” statutes for 5 states (Idaho, Maine, New Jersey, New Mexico, New York) and the Virgin
Islands include language on facilitating appropriate visitation between children and parents. Child Welfare Information
Gateway, “Reasonable Efforts to Preserve of Reunify Families and Achieve Permanency for Children,” 2020,
https://www.childwelfare.gov/pubPDFs/reunify.pdf (accessed October 27, 2022).
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between parents and caseworkers create a stilted environment and can lead to awkward

interactions that may be used against parents as evidence of lack of parental bonding.

Parents told Human Rights Watch that they felt like they were being watched constantly.
Some perceived that a caseworker assigned to “help” was actually “trying to catch them
failing.”200 Parents said they worried constantly about making a mistake that would be

punished heavily.

Testimony: Maya Lopez

Maya Lopez, a mother from California, described changing her toddler’s diaper while a

caseworker and a visit supervisor hovered over herin a small bathroom.

It’s hard to do this when two people are just staring at you, waiting for
you to mess up. | was just very careful on everything and trying to

control my emotions.

Maya said the caseworker told her she was “getting too emotional” and “confusing
the kids.” Maya said: “I’m a very emotional person, but | was trying to separate that
for my kids because | didn’t want to confuse them.” Maya said she felt like her

caseworker did not support her goal of reunification:

They were telling me the children were adoptable, and | was saying |
didn’t want that. | wanted to bring my children home. | felt like they

had already made their decision about what they wanted to do.z°!

Julia Griffin, a mother from California, described how being under caseworker evaluation
while visiting her infant son affected her mindset about family time. As a result, she made

sure weekly visitation time was during her infant son’s waking hours:

2009 Hyman Rights Watch interview with Maya Lopez, parent with lived experience, California, October 14, 2021. Survey
responses to online survey, for more information see Methodology section.

201 Hyuman Rights Watch interview with Maya Lopez, parent with lived experience, California, October 14, 2021.
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My main concern is that | don’t want to have a visit with my son only to hold
him [while] he’s sleeping because that might show them we are not

interacting with our son [and be used against us].

Describing the condition of the room set up for family time, Julia said: “The [visit
supervisor] said it was a positive visit, even though it’s not that positive because we are
there lugging every toy that we can to this stupid room that’s plain and dirty.” Her husband
Noah added:

When we saw him, | laid on the floor next to him, gave him a big kiss, held
him. He recognizes me. He knows I’m dad.... | had to bring a mat and
everything in a blanket just to put him on the floor so we could sit on the
floor and play with him. It’s like a prison visit for your baby. We can see him
once a week for two hours. He’s an infant. I’'m outraged with that. I’'m sorry,

that’s my son, he needs to see Dad.... | want my boy back.z2°2

Daniella Serrano, a mother from California, told Human Rights Watch that the hardest part

about visitation was saying goodbye at the end and leaving her children behind:

It takes a toll on me every single time | leave my visit. | have to go to work
right after that. I’'m praying and praising God on the drive to give me
strength to continue the rest of the day because it’s hard to see my baby

and leave him every single time.203

Caseworkers are responsible for referring parents to service providers, supporting them
toward achieving reunification, and providing parents with timely updates on their

children’s well-being in the foster system.

Caseworkers in many states are overburdened and struggle to manage their caseloads,
and they refer parents to equally overburdened service providers, where parents
sometimes wait weeks or even months for services. Parents and experts interviewed for

this report described how long waits can negatively impact a parent’s ability to reunify with

202 Hyman Rights Watch interview with Julia and Noah Griffin, parents with lived experience, California, October 14, 2021.

203 Human Rights Watch interview with Daniella Serrano, parent with lived experience, California, on May 1, 2022.
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their child if a judge finds that a parent who has not completed services is not compliant

with their court-mandated service plan.zo4

Caseworkers are also responsible for monitoring the child in the foster home, connecting
them to mental health and medical services, identifying a foster parent who would be
interested in adoption, and planning for adoption.

The worker’s dual role as a supporter and investigator, with the opposing goals of
facilitating reunification and arranging for adoption, in addition to the worker’s limited
capacity due to being overworked and underpaid, does not foster an open and

communicative relationship with a child’s parents.20s

Determining the Family’s Fate: Reunification or Termination
of Parental Rights
They took my life the day they took my girls.

—Emily Jones, parent, West Virginia, January 6, 2022

Once a child has been placed in the foster system, judges make the final decision about
whether to reunify the family or terminate parental rights. Caseworkers must update the
court on the child’s and family’s progress while in the foster system. If a parent completes
the service planin a timely and satisfactory manner, the agency may recommend
reunification. If so, the child returns to the family, initially on a trial basis and then
permanently.2e¢ Alternatively, the agency may recommend termination of parental rights if
it believes itis in the child’s best interest. Family court judges review the cases and decide

on reunification or termination of parental rights.

204 Service plans do not require judicial review unless (a) the child was formally removed and placed in foster care, or (b) in
cases where children may remain at home but the parent/caregiver actively contests/refuses a safety plan by the child
welfare agency, and the agency involved the court. In cases of hidden foster care, which is beyond the scope of this report,
no court is ever involved, and the caseworker may be the one who makes decision.

205 Anita Wadhwani, “Workers describe “unmanageable” caseloads, high turnover and low morale at Department of
Children’s Services,” Tennessee Lookout, August 6, 2021, https://tennesseelookout.com/2021/08/06/workers-describe-
unmanageable-caseloads-high-turnover-and-low-morale-at-department-of-childrens-services/ (accessed October 27, 2022);
“How does turnover affect outcomes and what can be done to address retention?” post to “Case Family Programs” (blog),
December 29, 2017, https://www.casey.org/turnover-costs-and-retention-strategies/ (accessed October 27, 2022).

206 Child Welfare Information Gateway, “Reunification: Bringing Your Children Home from Foster Care,” 2016,
https://www.childwelfare.gov/pubs/reunification/ (accessed October 27, 2022).
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If the court believes adoption is in the child’s best interest and that the parents cannot
complete their service plan in a satisfactory and timely manner, the judge terminates their
parental rights, permanently severing their familial bonds.2e7 This report discusses the lack
of appointed legal counsel for these proceedings and appeals in the section on due

process issues.

Parents have the right to appeal the order terminating their parental rights within a limited
timeframe. In some states the child cannot be adopted while an appeal is pending.2°8 The
appeal involves a limited review by a higher court of the facts and arguments presented
during the termination trial, case records, judicial decision, and order to determine if the
law was correctly applied. Parents do not get a new trial and cannot submit

additional arguments.

In 2019, nearly 61,000 children had their parents’ rights terminated by courts, a process

described by many parents and advocates as “the civil death penalty.”z09

Nationwide, Indigenous children had their parents’ rights terminated at 1.75 times the rate
of white children, and Black children at 1.23 times the rate. In the states we examined, the
disparities were much larger. Black children have their parents’ rights terminated at 2.8
and 2.6 times the rate of white children in California and New York, respectively.
Multiracial children have parents that have their rights terminated at higher rates than
white children in New York, Oklahoma, and West Virginia as do Indigenous children

in Oklahoma.

207 This process is sometimes referred to as the civil death penalty. See Elizabeth Brico, “The Civil Death Penalty - My
Motherhood Is Legally Terminated,” Filter Mag, July 13, 2020, https://filtermag.org/motherhood-legally-terminated/
(accessed October 27, 2022).

208 «The appeal of an order granting a petition to terminate parental rights shall stay an adoption proceeding related to the
child who is the subject of the order until the order becomes by the conclusion of appellate proceedings or the expiration of
the time for seeking such review.” Georgia Division of Family and Children Services, “Child Welfare Policy Manual, Policy
Number 17.11,” January 2022, https://odis.dhs.ga.gov/General/Home/DownloadDoc/3005835 (accessed October 31, 2022),
p. 13. See also, Kate M. Heideman, “Avoiding the Need to “Unscramble the Egg:” A Proposal for the Automatic Stay of
Subsequent Adoption Proceedings When Parents Appeal a Judgment Terminating Their Parental Rights,” Saint Louis
University Public Law Review, vol. 24, no. 2 (2005), https://scholarship.law.slu.edu/plr/vol24/iss2/11 (accessed October 27,
2022).

209 Children’s Bureau, “Trends in Foster Care and Adoption FY 2010- FY 2019,” June 23, 2020,
https://www.acf.hhs.gov/sites/default/files/documents/cb/trends_fostercare_adoption_1othru19.pdf (accessed October
27,2022), p. 2; Elizabeth Brico, “The Civil Death Penalty — My Motherhood Is Legally Terminated,”
https://filtermag.org/motherhood-legally-terminated/.

83 NOVEMBER 2022



Table 17. Racial and Ethnic Disparities in Termination of Parental Rights

Of children and youth whose parents had their parental rights terminated in 2019, 68
percent were still waiting to be adopted, emancipated, or aged out of the foster system by
the time the year ended. There were slight differences by race and ethnicity in the
proportion of children adopted within the year: 65 percent of white and Indigenous
children whose parents’ rights were terminated were still waiting to be adopted by the end

of the year, compared with 73 percent of Black children and 71 percent of Latinx children.

Children with parental rights termination may wait years to be adopted, and some never
will be. There are racial disparities in how long children wait. For those waiting for adoption
at the end of 2019, Black children had been waiting more than six months longer, on

average, than white children since the date their parents’ rights were terminated.
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Table 18. Days Since Termination of Parental Rights for Children Awaiting Adoption, by Race/Ethnicity

Days Since Termination of Parental Rights

For those awaiting adoption as of October 1, 2019

Race Mean days since TPR Median days since TPR
Indigenous 748 361
Black 710 376
Multiple Race/Ethnicity 570 295
Latinx 560 270
White 526 249
Asian 491 245

Note: We provide both the mean (typical average) and the median (middle value) in order to show
the impact of those cases where children have been waiting a long time for adoption. Children who
have been waiting for a long time since their TPS drive the mean much higher than the median.

Source: Human Rights Watch analysis of AFCARS Foster Care File FY 2019.

There are massive disparities in the rate of parental rights termination between states. For

every 10,000 children in West Virginia, there were nearly 44 whose parents had their

parental rights terminated in 2019. In New York, the rate was only three per 10,000

children in the state. Further analysis is required to seek possible explanations for these

disparities, including the possible effect of state policies, income disparities, race, and

other factors.zw©

210 David Crary, “Terminating Parental Rights: State Policies Vary Widely,” AP News, April 30, 2016,
https://apnews.com/article/cofecgee24d64f4bges6d1425179a50e (accessed October 27, 2022).
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Table 19. Rate of Termination of Parental Rights, by State
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Racial disparities persist, as in all stages of child welfare involvement: Black children are
legally orphaned by the child welfare system at a higher rate than white children. One
study examined data on termination of parental rights between 2000 and 2016 and found
that: “In all but two states (Tennessee and Vermont), African American children are at

higher risk of having their parents’ rights terminated than are white children.”2n

Maya Lopez, a 28-year-old mother of two from California, talked to Human Rights Watch
about her termination hearing last year, which was held virtually. Maya was facing
challenges connecting via video and was instructed to join via phone call. She was

straining to hear when she realized the judge had just terminated her parental rights:

I had no idea what happened. | kept asking what is going on, and no one
was saying anything. | tried calling the foster mother right after, and she
didn’t answer me, and then the attorney called me to tell me my rights

were terminated.

Distraught, Maya told us that she asked about her options and whether she could appeal.
Her lawyer told her she would lose the appeal anyway, and not to bother. The entire

hearing and conversation took less than five minutes, Maya said.22

Once all appeals have been exhausted or the time by which to file has passed, which
could take up to a year or longer, the termination decision becomes final, and the parent-

child relationship is legally severed.

The child welfare agency that had been responsible for undertaking reasonable efforts
toward reunification, while concurrently planning for an alternate permanent placement for
the child, is now responsible for planning for the child’s exit from the foster system. In
cases where adoption is not feasible or not in the child’s best interest, the caseworker
must plan accordingly; this most often happens with teenage children and results in a goal

of emancipation. These children are discharged from the foster system to live on their own,

211 Christopher Wildeman, Frank R. Edwards, and Sara Wakefield, “The Cumulative Prevalence of Termination of Parental
Rights for U.S. Children, 2000-2016,” Child Maltreatment, vol. 25, no. 1 (2020): accessed October 24, 2022,
doi:10.1177/1077559519848499.

212 Human Rights Watch interview with Maya Lopez, parent with lived experience, California, October 14, 2021.
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usually without family connections or support, and in some cases are dropped off at
temporary shelters if they or their caseworker cannot secure housing.23

9 &

Parents told Human Rights Watch that they felt their family was “torn apart,” “ripped,” or
“destroyed” after their parental rights were terminated. Interviewees said they felt “life just
isn’t worth living,” they “struggle daily to push forward always wondering and worrying,”

they are “grieving [their] living child,” and experience “pain [that] is always there.”214

213 Human Rights Watch has previously reported on the issue of homelessness for emancipated foster youth in California.
“The route from foster care to homelessness is not only well-known to the state, but is, in effect, built into the system. Social
workers transport some youth directly from foster homes to emergency shelters, fully aware that these shelters will house
them for limited periods before turning them out onto the streets. Others are sent to transitional living situations with no
back-up plan in place if things do not work out. Child welfare agencies release some youth from care when they have
nowhere to live. Instead of providing extra protections for especially vulnerable youth, including mentally ill or impaired
individuals and pregnant girls, state regulations often exclude them from transitional programs.” Human Rights Watch, My
So-Called Emancipation: From Foster Care to Homelessness for California Youth (New York: Human Rights Watch, 2010),
https://www.hrw.org/report/2010/05/12/my-so-called-emancipation/foster-care-homelessness-california-youth.

214 Syrvey responses to online survey, for more information see Methodology section.
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V. Equating Poverty with Parental Unfitness

If | wasn’t poor, | wouldn’t be unfit.

—Bobbie Butts, advocate, California, April 15, 202225

One in seven American children lives below the federal poverty line of US$27,479 per year
for a family of four with two children.>¢ Nearly half of those children live in extreme
poverty, with their families surviving on less than $13,740 peryear.27 Black children are
three times as likely, and Hispanic and Indigenous children are twice as likely, to live in

poverty compared to white children.28

Every US state includes at least one factor related to poverty orincome in its legal
definition of child maltreatment. These include factors such as inadequate food, clothing,

shelter, medical care, hygiene, nutrition, and supervision.z®

The child welfare system often responds to circumstances of poverty with punishment—
charging families with neglect, investigating them without consideration of extenuating
circumstances, removing children from their parents, and in some cases, arresting the

parent, instead of providing concrete, responsive supports.z2°

215 Written on a poster during a rally at the California State Capitol on January 18, 2022; Human Rights Watch interview with
Bobbie Butts, advocate and parent with lived experience, California, April 15, 2022.

216 Emily A. Shrider, Melissa Kollar, Frances Chen, and Jessica Semega, “Income and Poverty in the United States: 2020,”
United States Census Bureau, September 14, 2021, https://www.census.gov/library/publications/2021/demo/p60-273.html
(accessed October 27, 2022).

217 |bid.

218 |pid.

219 Sarah Catherine Williams, Reva Dalela, and Sharon Vandivere, “In Defining Maltreatment, Nearly Half of States Do Not
Specifically Exempt Families’ Financial Inability to Provide,” post to “Child Trends” (blog), February 24, 2022,
https://www.childtrends.org/blog/in-defining-maltreatment-nearly-half-of-states-do-not-specifically-exempt-families-
financial-inability-to-provide (accessed October 27, 2022).

220 Mary Retta, “Parents Face Truancy, Neglect Claims for Keeping Kids at Home during COVID,” Teen Vogue, February 1,
2022, https://www.teenvogue.com/story/truancy-parents-covid (accessed October 27, 2022); Conor Friedersdorf, “This
Widow’s 4 Kids Were Taken After She Left Them Home Alone,” The Atlantic, July 16 2014,
https://www.theatlantic.com/national/archive/2014/07/this-widows-4-kids-were-taken-because-she-left-them-home-
alone/374514/ (accessed October 27, 2022); Conor Friedersdorf, “Working Mom Arrested for Letting Her 9-Year-Old Play
Alone at Park,” The Atlantic, July 15, 2014, https://www.theatlantic.com/national/archive/2014/07/arrested-for-letting-a-9-
year-old-play-at-the-park-alone/374436/ (accessed October 27, 2022); Elizabeth Brico, “Poverty Isn’t Neglect, But the State
Took My Children Anyway,” Talk Poverty, November 16, 2018, https://talkpoverty.org/2018/11/16/poverty-neglect-state-
took-children/ (accessed October 27, 2022).
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The experience of many of the people we interviewed reflected how these legal definitions

translated into practice. Different parents repeatedly described how circumstances related

to poverty, including housing instability orinadequate resources, were used as evidence of
parental unfitness either to support neglect allegations, justify family separation, or

terminate parental rights.

Location White Black Latinx Asian Indigenous Multiple
Race/Ethnicity

United States 8.3% 19.8% 17.1% 8.0% 21.4% 12.7%
California 7.9% 14.6% 14.8% 7.9% N/A 11.1%
New York 8.0% 15.9% 21.5% 8.2% N/A N/A
Oklahoma 13.4% 22.1% 24.5% N/A 17.4% N/A
West Virginia 14.4% N/A N/A N/A N/A N/A

Note on N/As: estimates with relative standard errors greater than 30 percent are not provided.

Total

11.6%
11.1%
11.9%
15.6%

14.2%

Source: Kaiser Family Foundation estimates based on the Census Bureau’s March Current Population Survey (CPS: Annual Social

and Economic Supplements), 2017-2021, https://www.kff.org/other/state-indicator/poverty-rate-by-race-ethnicity-

cps/?currentTimeframe=0&sortModel=%7B%22colld%22:%22Location%22,%22s0rt%22:%22asc%22%7D (accessed October

29, 2022).

Housing Instability as Evidence of Parental Unfitness

Nationally, the steadily worsening housing crisis has resulted in widespread housing
shortages and lack of affordable housing options, with particularly adverse consequences
for the lowest-income renters in every US state.22* In Los Angeles, for example, tens of

thousands of residents live in encampments or cars for prolonged periods of time.222

221 National Low Income Housing Coalition, “The Gap: A Shortage of Affordable Rental Homes, No State Has an Adequate
Supply of Affordable Rental Housing for the Lowest Income Renters,” April 2022, https://nlihc.org/gap (accessed October
27,2022).

222 Jim Newton, “California’s Housing Crisis,” UCLA Newsroom, March 10, 2022,
https://newsroom.ucla.edu/magazine/california-housing-crisis-solutions (accessed October 27, 2022).
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Table 21. Children living in households with a high housing cost burden*, 2020

United States
West Virginia
Oklahoma
New York

California

Number

21,570,000

72,000

234,000

1,479,000

3,613,000

Percentage of total children in US

30%
20%
25%
37%

41%

*Definition: The share of children living in households where more than 30 percent of the monthly
income was spent on rent, mortgage payments, taxes, insurance, and/or related expenses.

Source: Population Reference Bureau, analysis of data from the US Census Bureau, 2019 American
Community Survey, 2019, https://datacenter.kidscount.org/data/tables/7244-children-living-in-
households-with-a-high-housing-cost-burden-in-the-united-states#detailed/2/2-

53/false/1729,37,871,870,573,869,36,868,867,133/any/14287,14288 (accessed October 28, 2022).

People of color are much more likely than white people to be renters and have extremely

low incomes. Twenty percent of Black households, 18 percent of Indigenous households,

15 percent of Latinx households, and 10 percent of Asian households are extremely low-

income renters. In contrast, only 6 percent of white non-Latinx households are extremely

low-income renters.223

223 National Low Income Housing Coalition, “The Gap: A Shortage of Affordable Rental Homes, No State Has an Adequate
Supply of Affordable Rental Housing for the Lowest Income Renters,” https://nlihc.org/gap.
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State

Extremely low-

income renter

Number of affordable and
available rental homes per

Extremely low-

income renter

households 100 extremely low-income households with

renter households severe cost burden

United States 10,984,841 36 71%
California 1,308,774 23 76%
New York 963,048 36 70%
Oklahoma 131,726 46 67%
West Virginia 64,690 61 64%

Source: National Low Income Housing Coalition, Tabulations of 2020 5-year ACS PUMS,
https://nlihc.org/gap (accessed October 28, 2022).

Families living in poverty who reside in low-income neighborhoods, especially those
experiencing housing instability, are more likely to be investigated, have their children
removed and placed in foster homes, and face barriers to reunification.224 In 2019, more
than 25,000 children were removed from their families and entered the foster system

because of housing-related circumstances.22s

Amelia Smith, a 52-year-old woman from Oklahoma, told Human Rights Watch that she lost
custody of her 8-year-old son, James, when Child Protective Services (CPS) became
involved for reasons she still does not understand. She lived in a modest mobile home, the
condition of which was a factor in the investigation. “They said [one reason] was because
we had no running water, but | had like 12 gallons in my camper. Water wasn’t the
problem.” She added:

224 Katherine E. Marcal, “The Impact of Housing Instability on Child Maltreatment: A Causal Investigation,” Journal of Family
Social Work, vol. 21, nos. 4-5 (2018): accessed October 27, 2022, doi:10.1080/10522158.2018.1469563, pp. 331-347. Amy
Dworsky, “Families at the Nexus of Housing and Child Welfare,” State Policy Advocacy and Reform Center, November 2014,
https://www.partnering-for-change.org/wp-content/uploads/2019/07/Families-at-the-Nexus-of-Housing-and-Child-
Welfare.pdf (accessed October 27, 2022).

225 Children’s Bureau, “The AFCARS Report: No. 27,” p. 2.
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https://nlihc.org/gap?order=field_gap_record_burden_s_eli&sort=asc
https://nlihc.org/gap?order=field_gap_record_burden_s_eli&sort=asc
https://nlihc.org/gap?order=field_gap_record_burden_s_eli&sort=asc
https://nlihc.org/gap/state/ca
https://nlihc.org/gap/state/ny
https://nlihc.org/gap/state/ok
https://nlihc.org/gap/state/wv

We were looking for a place to rent and hadn’t found one yet.... They said it
was because we lived in a camper and that there was inadequate room, and
then they said it was because my husband didn’t care enough about his
health to go to the hospital. He had already been to the hospital three
times in two months and was told he was dying, there was nothing more to

be done.z2¢

Amelia told Human Rights Watch that she and her husband signed over their rights after
months of pressure from the caseworker and under the mistaken belief that they would be
able to see a judge and continue fighting for custody. Amelia is exploring legal options to
reunite with James, who she hasn’t seen in more than two years. Amelia’s husband passed

away without ever seeing their son James again.z7

Parents experiencing housing insecurity told Human Rights Watch that despite diligently
fulfilling the requirements of their service plans, housing was frequently used as a reason

to justify keeping their families apart.

For Maya Lopez from California, unreasonable housing requirements prevented her two
children from being placed with extended family after they were removed from her care.
When Maya’s youngest son David tested positive for methamphetamines at birth, Maya’s
family came together to support her and her children. They spent nearly $3,000 to modify
Maya’s grandmother’s large Victorian home to make it suitable for placement by

the caseworker.

“When they [CPS] came and inspected the house, they said that there was too much clutter
because my grandma has a lot of like antique stuff like clocks,” Maya said. Maya said that
CPS alleged that the clutter, the family’s pet dogs and cats, which lived outdoorsin a
fenced-in yard, a built-in bed in one of the downstairs bedrooms, and the presence of bars
on the windows made the home unsuitable for her sons, Mason and David. In response,
“they [my mother and grandmother] pretty much fixed everything in the house to make it

suitable for the kids to be there.”22¢ Maya’s mom took required parenting classes and

226 Hyman Rights Watch interview with Amelia Smith, parent with lived experience, Oklahoma, December 16, 2021.
227 |bid.

228 Hyman Rights Watch interview with Maya Lopez, parent with lived experience, California, October 14, 2021.
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renovated the home to meet their standards, including removing the bars from the

windows, replacing furniture, and getting the bedframe modified.

Maya’s mother, Sophia, said: “We were fighting to get custody of the boys and went
through so many processes to get them to come home. | was approved to be a foster
parent, and all | wanted was my grandchildren back home with family.” Ultimately, these
modifications were not enough, and the caseworker recommended to the court that
Maya’s sons, Mason and David, remain with the non-relative foster parents permanently,
in part due to the familial bond they had developed while Covid-related court closures

prevented them from seeing Sophia. Maya’s parental rights were ultimately terminated.2»s

Joshua Michtom, a Connecticut public defender who represents parents in child welfare
proceedings, discussed the ways class differences between investigators and parents play
arole in child welfare determinations. “If a social worker doesn’t know what it’s like to be
poor and doesn’t know what it’s like to make the compromises poor people have to make,
they may describe a messy or cluttered house as deplorable or filthy, increasing the

likelihood that the child will be removed.”z23°

Julia Griffin, a mother of two from California and a survivor of domestic violence, was
charged with neglect after reporting her abuser to the police. She faced challenges
completing her service plan to reunite with her children while trying to stay safe from her

former partner’s threats and harassment:

| ended up having to leave the county because of too much harassment.
Multiple times | had to change the programs | was doing and [because] they
don’t transfer any credits, one of them | was halfway done, but | had to
restart all over again because | had to leave because he was harassing me
that bad.=

Julia told the Los Angeles County Department of Children and Family Services (DCFS) that

her former partner harassed her, showed up to her classes, threatened her outside court,

229 Human Rights Watch interview with Sophia, grandparent with lived experience, California, October 14, 2021.

230 Human Rights Watch interview with Joshua Michtom, attorney representing parents in the child welfare system,
Connecticut, March 9, 2022.

231 Human Rights Watch interview with Julia Griffin, parent with lived experience, California, October 14, 2021.
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and made her feel unsafe. But her concerns were not taken seriously, she said, and she
was found to be noncompliant. Julia lost her housing during the crisis and moved in with a
friend. Her housing insecurity was presented as evidence of her inability to provide for her
children: “[DCFS told me] | didn’t have a home like a legit house with bills in my name and
everything. They told me that | ran out of time,” she said, referring to the timeframe under
the Adoption and Safe Families Act requiring a state to file for termination of parental
rights when a child has been in a foster home for 15 out of the most recent 22 months.
Julia’s parental rights were terminated two years ago, and she now has little contact with

her children.

Inadequate Resources as Evidence of Parental Unfitness

If you would’ve offered me any service, | would’ve done anything, anything

not to lose my kids.

—Lily Cooper, parent, West Virginia, December 21, 2021

Families and communities living in poverty often have limited, or no access to resources,
services, and social supports for the kinds of issues many parents struggle with, such as
mental health, relationships, services for children with disabilities, or responding to
behavioral issues.22 For parents trying to comply with child welfare service plans,

accessing these services quickly and consistently is essential for family reunification.

Gabrielle Jacobi, a policy analyst at Oklahoma Policy Institute, described how resource
deserts, unreliable infrastructure, and historic underinvestment in public services affect

child-welfare-involved families:

In Oklahoma, we have high poverty rates, high substance use rates, high
rates of community violence, and high maltreatment rates of which around

80 percent are neglect.

Services in Oklahoma are concentrated in Oklahoma City and Tulsa, and
families who don’t live in those metro areas and live in rural Oklahoma,

aren’t getting access to many services because there aren’t many

232 ATD Fourth World, “Most Visible Dimension of Poverty: Lack of Resources,” May 10, 2019, https://www.atd-
fourthworld.org/lack-of-resources-prevents-people-from-living-with-dignity/ (accessed October 27, 2022).
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nonprofits, food banks, or resources locally in the community. There are
huge deserts for many services, for example in Oklahoma there are entire

counties that don’t have a single childcare facility.

Transportation is a huge problem in Oklahoma. Our rural areas are spread
out so far away from each other, and we don’t have public transportation,
and the buses that we do have are not reliable and taking the bus is not a

viable option.

Gabrielle added: “The limited economic resources and opportunities available to many
Oklahoma families force them to make hard decisions that could be perceived as
maltreatment. For example, if a family is struggling to pay bills and the water is cut off,

under the definition of the law, this could be construed as neglect.”=33

The parents we interviewed described how their lack of access to reliable information,
services, or support was interpreted as parental unfitness. For some parents, it was used

as evidence to remove their children; for others, it prevented them from reuniting.

Stella and Austin Murphy in Oklahoma told Human Rights Watch that their children were
removed due to allegations of medical neglect, for not vaccinating their children or
attending regular medical appointments, and in the case of their older son, for

“malnourishment” based on his low body weight.

Their older son has disabilities, including feeding issues due to regurgitation, that Stella
and Austin believed were related to autism caused by an early childhood vaccination—
unfortunately a common misconception.z34 Records reviewed by Human Rights Watch state
Stella and Austin informed the court that they had recognized their child’s needs and
struggled to find a pediatrician they trusted to address them. Stella told us this was in part
due to the dearth of local providers, requiring them to travel long distances to seek

services, which they were unable to do because of Oklahoma’s poor public transportation

233 Human Rights Watch interview with Gabrielle Jacobi, policy analyst at Oklahoma Policy Institute, Oklahoma, April 21,
2022.

234 Centers for Disease Control and Prevention, “Autism and Vaccines: Questions and Concerns,” last updated December 1,
2021, https://www.cdc.gov/vaccinesafety/concerns/autism.html (accessed October 27, 2022).
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infrastructure and their limited financial resources. The court determined the parents had

neglected their children.=ss

Thomas Moore, a father from New York, told us about his difficulty accessing resources
and support to help him care for his daughter. Thomas’s daughter, Eva, had a turbulent
childhood. She was in the foster system as a young child because her mother was largely
absent, and Thomas was incarcerated. After his release, Thomas regained custody,
overcoming numerous challenges to do so. But Eva continued to struggle with the mental
health impacts of a traumatic childhood, and Thomas struggled to find services and
support for her. He reached out to New York City’s Administration for Children’s Services
(ACS) for help:

I'm looking for help for my daughter.... | went to ACS for help, they couldn’t
help me, they didn’t offer no help. We had a conference with her therapist
[and ACS]. [The therapist] expressed everything [including] the high level of

care that’s needed.

Thomas said ACS was unable to offer any support, and in desperation and frightened for
her safety, he left his daughter in their custody. He knew they were mandated to report
him, but he hoped they could finally get her the help she needed. “She needs a higher
level of care. This has been the issue all of this time.... Do you know how much | begged
and asked them for their help?”23¢ Thomas was charged with abandonment and Eva was

placed in a foster home.

In his column, published in Rise Magazine, a publication led by and for parents who have
experienced child welfare system involvement, Eric Mullins, a father from California, wrote
about the impact of limited resources on his ability to get custody of his daughter,

Cadence, after DCFS removed her and her half-sister Casey from their mother’s care:

When [child protective services] found my girlfriend intoxicated and the

girls unsupervised, they took both girls into foster care. | could only afford a

235 Human Rights Watch interview with Stella and Austin Murphy, parents with lived experience, Oklahoma, October 25,
2021.

236 Human Rights Watch interview with Thomas Moore, parent with lived experience, New York, November 16, 2021, and
telephone conversation, April 20, 2022.
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room in an apartment with friends ... | wanted to get custody ... but | didn’t
know how to find a suitable place. | didn’t ask the agency for help with rent,
and they didn’t offer any ... my feeling of hopelessness was the absolute
worst feeling I've ever felt. Still, in the first few months, | went from
supervised to unsupervised visits [with Cadence]. | thought my daughter

would return to me.237

Unfortunately, Eric was mistaken, and circumstances related to poverty impaired his ability

to reunify with his daughter.

Casey was going to be adopted ... the [case]worker told me that if | didn’t
find a suitable place, I could lose Cadence, too. | moved into a small
apartmentin an unsafe part of town. There wasn’t much space, so | packed
our belongings in the bedroom and figured we’d sleep in the living room.
But this was against department policy ... my daughter’s attorney came by

and reported that my place was cluttered, and | lost my overnight visits.238

Eric’s parental rights were eventually terminated, Cadence was adopted, and at time of his
writing, Eric had not seen Cadence in more than five years. “It’s hard to accept that if I'd
found a decent home when the girls went into care, | might never have lost them,”

he wrote.239

A lack of resources in the community, or barriers to accessing resources, makes it difficult
for some parents to meet the requirements of their child welfare service plans. Parents
experiencing poverty and correlating factors told Human Rights Watch that their
adversities were often interpreted by child welfare agencies as intentional neglect and

evidence of their inability and lack of fitness to be a parent.

Violet Sanchez, a 35-year-old woman from California, called police for help when

experiencing domestic violence, not knowing that it would subject her to child welfare

237 Eric Mullins, “Poverty and a series of bad decisions led to my daughter’s adoption,” Rise magazine, June 9, 2017,
https://www.risemagazine.org/2017/06/poverty-and-a-series-of-bad-decisions-led-to-my-daughters-adoption/ (accessed
October 21, 2022).

238 |bid.
239 |bid.
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interventions. Discussing her experience with Human Rights Watch, she said: “I feel like
every time | was honest with DCFS about anything and needed help, | was penalized for it

and humiliated.”24

Parent advocates who joined a Human Rights Watch focus group facilitated by Rise in New
York City talked to us about the resource challenges in their communities. They shared that
caseworkers refer families to providers and resources in the community that are already
overburdened, underfunded, and usually have long wait times. Despite the limited time
parents have to fulfill the requirements of their case plans, a parent with an open child
welfare case does not receive priority access to ordered services. Under federal law,
caseworkers must show they have engaged in “reasonable efforts” to address the parents’
needs. Some caseworkers advocate to judges to give parents more time to comply with
service plans, recognizing the long waits for certain services. Other caseworkers claim they
have made “reasonable efforts” without explaining to the judge that parents are stuck on
waitlists. A parent may then be charged with noncompliance for failure to make progress

on their service plan, despite having acted diligently.2s

While working as a parent advocate in New York, Evelyn Perez told Human Rights Watch:

| would accompany my clients to some of these services because | needed
to see for myself where they were referring my clients to. And one of them
was a mental health provider and it wasn’t far from our office. And when |
went in there,... they were packed. It just looked like in a zoo. There was no
order. There was no like semblance of respect for the client.... | was

disgusted. | ended up referring her somewhere else.22

Some parents struggled to cover transportation or other costs associated with their

mandated service plans. Eric Mullins described his experience:

My daughter and the agency were in an expensive area, far from my
neighborhood. | didn’t have a car and getting to the agency took three

249 Human Rights Watch interview with Violet Sanchez, parent with lived experience, California, October 22, 2021.
241 Human Rights Watch group interview with Rise parent advocates, New York, November 15, 2021.

242 Human Rights Watch interview with Evelyn Perez, advocate and parent with lived experience, New York, April 6, 2022.
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hours by public transportation. Sometimes I’d make appointments with the
caseworker not knowing how to get there. [Somehow] | always found a way
to make it to visits with my daughter, even if | had to eat cheap for

a week.243

Daniella Serrano, a mother from California, told Human Rights Watch that her best defense
against having her parental rights terminated was to establish that she still had a bond
with her children, which required paying nearly $5,000 for a study. Daniella works as a
hairdresser and told Human Rights Watch that she had been working to save money for the

study when she injured her wrist and had to take time off work:

| had been saving money to pay for this bonding study but now I’'m out of
work until a doctor says | can go back. I’'m using my savings to keep a roof
over my head and pay my bills. My only hope now is that they extend court

by three months so | can have time to get the money.24

243 Mullins, “Poverty and a series of bad decisions led to my daughter’s adoption,” Rise magazine,
https://www.risemagazine.org/2017/06/poverty-and-a-series-of-bad-decisions-led-to-my-daughters-adoption/.

244 Human Rights Watch interview with Daniella Serrano, parent with lived experience, California, on October 25, 2021, and
telephone conversation on May 1, 2022.
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VI. Substance Use as Evidence of Parental Unfitness

Over the last two decades, the number of children who are removed from their families and
placed in the foster system due to parental substance use has more than doubled.2ss
Nearly 90,000 children, more than one-third of all removals, were placed in foster homes
due to parental substance use in 2019, and an estimated 80 percent of all foster system
cases involve allegations that the parent used drugs at some point in time.246 In states that
criminalize prenatal substance use, infants removed from their home due to parental
substance use are less likely to reunify with their parents, especially if they are Black, than

children removed for other reasons.24

Not all drug use rises to the level of a substance use disorder, which involves significant
impairment and uncontrolled use despite harmful consequences.2:8 Drug use by itself

should not necessarily be grounds for removal or even an investigation.

State laws defining substance use as maltreatment are typically broadly phrased, and,
along with stringent mandatory reporting requirements, invite unwarranted abuse or
neglect reports and may deter parents from seeking treatment.249 Parental substance use
is too often punished by the child welfare system without determination as to the reason
for use, degree of use, or the likely or actual harm to the child. For example, a federal law,

the Child Abuse Prevention and Treatment Act of 1974 (CAPTA) requires healthcare

245 “Child Welfare and Alcohol and Drug Use Statistics,” National Center on Substance Abuse and Child Welfare, 2019,
https://ncsacw.acf.hhs.gov/research/child-welfare-and-treatment-statistics.aspx (accessed October 27, 2022).

246 Children’s Bureau, “The AFCARS Report: No. 27,” p. 2; Nancy K. Young, Sharon M. Boles, and Cathleen Otero, “Parental
Substance Use Disorders and Child Maltreatment: overlap, gaps, and opportunities,” Child Maltreatment, vol. 12, no. 2
(2007): accessed October 27, 2022, doi:10.1177/1077559507300322, pp. 137-149.

247 Maria X. Sanmartin, Mir M. Ali, Sean Lynch, and Arda Aktas, “Association Between State-Level Criminal Justice-Focused
Prenatal Substance Use Policies in the US and Substance Use-Related Foster Care Admissions and Family Reunification,”
JAMA Pediatrics, vol. 174, no. 8 (2020): accessed October 21, 2022, doi:10.1001/jamapediatrics.2020.1027.

248 “What is a Substance Use Disorder?” American Psychiatric Association, last updated December 2020,
https://psychiatry.org/patients-families/addiction-substance-use-disorders/what-is-a-substance-use-disorder (accessed
October 27, 2022).

249 Sarah E. Wakeman, Ayana Jordan, and Leo Beletsky, “When Reimagining Systems of Safety, Take A Closer Look at The
Child Welfare System,” post to “Health Affairs” (blog), October 7, 2020,
https://www.healthaffairs.org/do/10.1377/forefront.20201002.72121/ (accessed October 27, 2022); Movement for Family
Power, ““Whatever They Do, I’'m Her Comfort, I’m Her Protector’: How The Foster System Has Become Ground Zero For The U.S.
Drug War,” June 2020,
https://statici.squarespace.com/static/sbesedofd274cb7c8asdocba/t/seead939cas09d4e36a89277/1592449422870/MF
P+Drug+War+Foster+System+Report.pdf (accessed October 27, 2022), pp. 43-53.
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providers to notify child protection services any time an infant is born and identified as
affected by substance use, regardless of whether the child is adversely affected.2sc While
CAPTA does not require this notification to be categorized as suspected abuse or neglect
or mandate that parents are reported—in fact, CAPTA instead allows for the data to be
provided in an aggregated and de-identified format—many state laws include parental
substance use as an element of child abuse or neglect and effectively require these reports
to be treated as maltreatment referrals.2st While parental substance use is often alleged as
interfering with the ability to parent, research does not support the proposition that use

standing alone automatically impairs parenting abilities.2s2

The Drug Policy Alliance, a New York City-based non-profit organization working to reduce
the role of criminalization in drug policy, has noted that, “drug use has become one of the
most prevalent allegations in maltreatment investigations.... [and] some studies estimate
that over 80 percent of all foster system cases involve caretaker drug allegations at some
point in the case.”253 Even when a parent was using a substance legally or provided
documentation of medical necessity, parents told us that substance use was raised in

court and used as a reason to prevent reunification.

Indiscriminate Punishment

Federal legislation requires states to institute policies and procedures to address the
needs of substance-exposed infants, including by mandating that healthcare providers
report them to child protective services, and address parental substance use related harm

or neglect of children.zs4

As aresult, all states include substance use by parents in their child protection statutes,
regulations, or policies, with many states incorporating substance use definitions that are

broader than those federally required in their child abuse and neglect laws and

250 “Definitions of Child Abuse and Neglect,” Child Welfare Information Gateway,
https://www.childwelfare.gov/pubpdfs/define.pdf.

251 “parental Substance Use as Child Abuse,” Child Welfare Information Gateway, 2020,
https://www.childwelfare.gov/topics/systemwide/laws-policies/statutes/parentalsubstanceuse/ (accessed October 27,
2022), p. 2.

252 Drug Policy Alliance, “Report: The War on Drugs Meets Child Welfare,” p. 6.
253 |bid, p. 2.

254 Movement for Family Power, ““Whatever They Do, I’'m Her Comfort, I’'m Her Protector’: How the Foster System Has Become
Ground Zero for The U.S. Drug War,” pp. 43-51.
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criminalizing prenatal substance use.2ss Due to significant variations in state definitions of
substance use and reporting requirements, reporting is required in some states for

conduct that does not rise to the level of child maltreatment in other states.26

Substance use does not automatically result in the inability to care for children, butitis
one of the most prevalent child maltreatment allegations and is often substantiated using
a single drug test, despite the test’s inability to establish a substance use disorder.2s7
Further, substance use in many cases is not problematic, and even in cases where it
approaches a substance use disorder, there are several steps that can be taken before
assuming that a child would be negatively impacted—namely, services for the person who
uses drugs.

Andi Mazingo, director at A New Way of Life Reentry Project, talked to us about how drug
testing is used against parents in child welfare proceedings. “In California, marijuana use
is legal. However, parents in child welfare proceedings are subjected to drug testing
routinely, and parents who test positive for marijuana can expect that it will be used to

undermine their parental fitness and they will be ordered to undergo rehab.”28

Dinah Ortiz, a mother from New York, told Human Rights Watch that she was reported for
her drug use without evidence of any harm to her children. Dinah and her children were
living in a family shelter:

The staff [at the shelter] had called ACS [New York City’s Administration for
Children’s Services] because of my drug use, although my children were
going to school every day, | had food in my house, they reported me. That’s
the first time ever that | knew anything about them [ACS] and they came

knocking on my door and told me that they would remove my children....259

255 Child Welfare Information Gateway, “Parental Substance Use as Child Abuse,” pp. 2-4.

256 |bid.

257 Ericka Brewington, “A Drug Test is Not a Parenting Test,” National Black Leadership Commission on Health, Inc., January
17, 2022, https://nblch.org/news/a-drug-test-is-not-a-parenting-
test/?utm_source=rss&utm_medium=rss&utm_campaign=a-drug-test-is-not-a-parenting-test (accessed October 27, 2022).
See also, Drug Policy Alliance, “Report: The War on Drugs Meets Child Welfare.”

258 Human Rights Watch phone interview with Andi Mazingo, director at A New Way of Life Re Entry Project, California,
October 20, 2021.

259 Human Rights Watch interview with Dinah Ortiz, advocate and parent with lived experience, New York, October 14, 2021.
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Describing her children as “the air | breathe,” Dinah wrote about her seven-year
experience under ACS supervision in Rise Magazine, a publication by parents who have

faced the child welfare system:

I never denied the use of drugs, but | did deny that | was a horrible parent
because of it. | felt like the judge who was making monumental decisions
about my family should know that my boys always had a meal; | never

spent money on drugs that the kids needed; they always had clothes and

were kept safe; and | never did drugs around them.26°

Intervening at Birth

The immediate and long-term health and developmental impact of prenatal substance
exposure is unclear and even what is known shows significant variation in impact
depending on factors, including maternal health generally, type of substance, degree of
exposure, and other factors.26t Yet, 24 states consider substance use during pregnancy to
be child abuse under civil child-welfare statutes, 25 states require healthcare
professionals to report suspected prenatal drug use, and 8 states require healthcare

professionals to drug test pregnant people suspected of using drugs.2¢62

In some states, hospitals drug test pregnant people without their consent. Nonconsensual
prenatal drug testing, which, disproportionately happens to women of color, leads to
unnecessary investigations and trauma.263 In response to outcry from advocates, the New

York City Health and Hospitals Corporation enacted a new policy in September 2020 to end

260 Dinah Ortiz-Adames, “Uplifting Every Voice — Together we can change the perception of parents created by the child
welfare system,” Rise magazine, October 2, 2018, https://www.risemagazine.org/2018/10/uplifting-every-voice/ (accessed
October 27, 2022).

261 National Advocates for Pregnant Women (NAPW), “NAPW Fact Sheet: Pregnancy and Drug Use,” September 18, 2021,
https://www.nationaladvocatesforpregnantwomen.org/pregnancy-and-drug-use/ (accessed October 27, 2022). See also,
“Open Letter to the Media and Policy Makers Regarding Alarmist and Inaccurate Reporting on Prescription Opioid Use by
Pregnant Women,” March 11, 2013, https://www.nationaladvocatesforpregnantwomen.org/wp-
content/uploads/2019/10/0pioid200pen2oletter20-20March20201320-20FINAL.pdf (accessed October 27, 2022).

262 Gyttmacher Institute, “Substance Use During Pregnancy: State Laws and Policies,” last updated October 1, 2022,
https://www.guttmacher.org/state-policy/explore/substance-use-during-pregnancy (accessed October 27, 2022).

263 Harp and Bunting, “The Racialized Nature of Child Welfare Policies and the Social Control of Black Bodies.”
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its practice of drug testing pregnant patients without consent. However, some hospitals

continue to test and report, and the practice continues.264

Prominent health professionals’ organizations oppose moves to equate substance use
during pregnancy with child maltreatment. For example, the American Medical
Association’s 2019 policy opposes both “any efforts to imply that the diagnosis of
substance use disorder during pregnancy represents child abuse” and “the removal of
infants from their mothers solely based on a single positive prenatal drug screen without
appropriate evaluation.”265 The American College of Obstetricians and Gynecologists
(ACOG) states that it “joins every leading medical and public health organization in
approaching the problem of drug and alcohol use during pregnancy as a health concern
that’s best addressed through education, prevention and community-based treatment, not
through punitive drug testing and reporting laws or criminal prosecution.” ACOG also takes
the position that a positive drug test should not be “the sole factorin determining family
separation.”=6¢ Despite these positions, child welfare authorities respond to prenatal
substance exposure in some cases by separating infants from their mothers, disrupting
mother-infant bonding that occurs through skin-to-skin contact, breastfeeding, swaddling,
and time spent together. Experts explain that this early separation is particularly harmful
because newborns depend on their mother’s physical presence to feel safe. As a result,
even a brief disruption causes distress. Research shows early separation is linked to

impaired child development and subsequent mental health problems.267

264 Yasmeen Khan, “NYC Will End Practice of Drug Testing Pregnant Patients Without Written Consent,” Gothamist, November
17, 2020, https://gothamist.com/news/nyc-will-end-practice-drug-testing-pregnant-patients-without-written-consent
(accessed October 27, 2022). See Nina Martin, “How Some Alabama Hospitals Quietly Drug Test New Mothers — Without
Their Consent,” ProPublica, September 30, 2015, https://www.propublica.org/article/how-some-alabama-hospitals-drug-
test-new-mothers-without-their-consent (accessed October 27, 2022); Anna Claire Vollers, “New moms in Alabama face
suspicion over error-prone drug screens,” Birmingham News, February 9, 2020, https://www.al.com/news/2020/02/new-
moms-in-alabama-face-suspicion-over-error-prone-drug-screens.html (accessed October 27, 2022).

265 American Medical Association, “Substance Use Disorders During Pregnancy H-420.950,” AMA Policy Finder, 2019,
https://policysearch.ama-assn.org/policyfinder/detail/substance%z2ouse?uri=%2FAMADoc%2FHOD.xml-H-420.950.xml
(accessed October 27, 2022).

266 American College of Obstetricians and Gynecologists, “Policy Priorities: Substance Use Disorder in Pregnancy,” n.d.,
https://www.acog.org/advocacy/policy-priorities/substance-use-disorder-in-pregnancy (accessed October 27, 2022).

267 Shanta Trivedi, “The Harm of Child Removal,” New York University Review of Law & Social Change, vol. 43 (2019),
https://scholarworks.law.ubalt.edu/all_fac/1085 (accessed October 27, 2022); Kimberly Howard, Anne Martin, Lisa ). Berlin,
and Jeanne Brooks-Gunn, “Early Mother-Child Separation, Parenting, and Child Well-being in Early Head Start Families,”
Attachment and Human Development, vol. 13, no. 1 (2011): accessed October 27, 2022,
d0i:10.1080%2F14616734.2010.488119.
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For Maya Lopez, an early home birth resulted in a trip to a California hospital to ensure her
newborn son’s well-being. While there, the hospital personnel told Maya that the baby was
healthy and was not suffering from acute harm, but they still tested him for substance

exposure despite his overall healthy appearance. She said:

| gave birth to my second son David [at home]. | wasn’t expecting the baby
to come, and he came out a month early, but they said he [looked like he]
was a full nine months and we were taken to the hospital, and that’s where
they tested him, and he came out positive for drugs and that’s basically

when the whole case opened.268

Maya told Human Rights Watch that both of her children were removed immediately and
sent to live with her aunt at first, then moved and placed with stranger foster parents when
the caseworker was dissatisfied with Maya’s progress and the renovation efforts made by
her mother to prepare her home for licensing. Maya’s parental rights were eventually
terminated without regard to the efforts she was making toward substance use recovery,

and her sons were adopted.

Drug tests are not reliable. According to the American Medical Association, “drug testing
does not provide any information about pattern of use of drugs, dose of drugs taken,

physical dependence on drugs, the presence or absence of a substance use disorder, or
about mental or physical impairments that may result from drug use, nor does it provide
valid or reliable information about harm or potential risk of harm to children or, by itself,

provide indication or proof of child abuse, or neglect or proof of inadequate parenting.”269

National Advocates for Pregnant Women, a nonprofit organization focusing particularly on
pregnant and parenting women, highlight some harms of clinical drug testing of pregnant

women and newborns without informed consent:

Positive toxicology results are too often reported to government officials

and used to support criminal and civil child abuse or neglect

268 {man Rights Watch interview with Maya Lopez, parent with lived experience, California, October 14, 2021.

269 American Medical Association, “Report of Reference Committee: Resolution 520 — Substance Use During Pregnancy,”
June 2019, https://www.ama-assn.org/system/files/2019-06/a19-refcomme-report.pdf (accessed October 27, 2022), pp. 20-
21.
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prosecutions ... while such medical test results should never be used to
prosecute women or accuse them of bad parenting, it is particularly
concerning that the test results may not even be accurate or reliable. Yet
clinical drug testing, without specific informed consent, is used as an
excuse to intrude into people’s lives with grave consequences, including

criminal proceedings and family separation.z7°

Barriers to Reunification

Parents interviewed for this report described several ways in which drug use was a barrier

to reunify with their children.

Some parents said that they were expected to discontinue the medication they were

prescribed, even when cessation was not recommended by their provider.

For example, Josephine Cadell, a mother from California, told Human Rights Watch that a
false allegation resulted in a child welfare investigation in which she was questioned
about her use of a medically indicated opioid pain medication for a spinal condition.
She said:

They wanted me to admit to abusing something that’s prescribed to me. |
was asked: ‘Would you accept saying you have a history of substance
abuse?’ And | said: ‘1 don't have a history of substance abuse. Did | take
one? Yeah, but | don’t have a history of abuse.’ [Then they asked me]: ‘Will
you say that you take a pain medication that could interact with you taking
care of a child?’ [l responded]: ‘No | can’t say that either because it actually

helps me take care of my child.’

279 National Advocates for Pregnant Women, “Fact Sheet: Clinical Drug Testing of Pregnant Women and Newborns,” March
2019, https://www.nationaladvocatesforpregnantwomen.org/wp-
content/uploads/2019/10/NAPW202522Clinical2oDrug20Testing200f20Pregnant2oWomen2oand2oNewborns252220March
202019.pdf (accessed October 27, 2022).

271 Human Rights Watch interview with Josephine Cadell, parent with lived experience, California, October 20, 2021.
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Josephine told us she complied with the terms of her service plan, attended therapy,
domestic violence, and parenting classes, and even stopped taking her prescription
medication to satisfy the caseworker. However, she still does not have custody of her son.
Parents in recovery and undergoing treatment for substance use disorders said their

medically indicated treatment plans were used as evidence that they were unfit.

Daniel Carter, whose six children were removed from his care in West Virginia, told Human
Rights Watch that although CPS did not suggest any drug-related concerns at the time of
removal, Daniel and his wife were ordered to undergo random and routine drug testing due
to their history of past substance use. They had been in recovery for many years and on
buprenorphine treatment under medical supervision for which they had submitted medical
documentation to the court. Daniel said: “I’m on buprenorphine, but | take it like I’'m
directed. I’ve never failed a drug test.”272 In court records reviewed by Human Rights
Watch, CPS alleged that their use of buprenorphine “impaired their judgment and proper
parenting skills.”

Claire Bailey, a grandmother from West Virginia who had guardianship over five
grandchildren, told Human Rights Watch that when she was investigated by child
protective services, her history of substance use resulted in her being subjected to random
drug tests despite telling the caseworker she was on suboxone as part of her recovery and

would test positive. She told us the positive result was still used as evidence of neglect:

My caseworker told me | need to stop taking suboxone and go to rehab if
want my grandchildren back. Even though my doctor said | should [continue

taking the medication], | stopped taking it.273

Claire was still not allowed to reunify and told Human Rights Watch that her grandchildren
were adopted despite there being no formal termination of parental rights proceedings.
She finds herself constantly looking for them [and] hopes they will one day find their way
back to her.

272 Human Rights Watch interview with Daniel Carter, parent with lived experience, West Virginia, December 21, 2021.

273 Human Rights Watch interview with Claire Bailey, grandparent with lived experience, West Virginia, November 3, 2021.
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Substance use disorder (SUD) treatment is notoriously unavailable, prohibitively
expensive, challenging to access, and varies in quality. However, when parents struggle to
access these scarce services and come up short, they are often labeled as “non-
compliant.” This “non-compliance” then becomes a basis for a finding of parental
unfitness and is used to justify termination of parental rights.274 In addition, for parents of
younger children and for parents perceived to be non-compliant, many states reduce the

time parents have to reunify with their children.=r

Undermining Substance Use Recovery

Our research shows that child welfare involvement undermined substance use recovery in
some cases. Parents told us that their children were their reason to live, and once taken

from them, some resorted to harmful drug use.

For example, Allison Turner, a grandmother from West Virginia, talked to Human Rights
Watch about the devastating impact of losing her grandchildren to West Virginia child
protective services. Her adult son, Luke, and three grandchildren were living with her when
an abuse allegation led to an investigation and the children’s removal. She told us that
CPS informed them it was because her son allowed his children to stay overnight with their

mother who did not have any custodial rights:

When they took his children away, it destroyed my son. He was occasionally
using marijuana before but after he lost his children, that’s when it got
worse.... That’s when he turned to meth. I’'m not making excuses for him,
but when people are in pain they turn to drugs, and once you get started,

that’s hard to come off of.276

Luke had his parental rights terminated, lost his appeal, his children were adopted, and he
was incarcerated on drug-related charges. Allison Turner has no contact with her

grandchildren and is fighting to assert her rights as a grandparent.

274 Movement for Family Power, ““Whatever They Do, I’'m Her Comfort, I’'m Her Protector’: How the Foster System Has Become
Ground Zero for The U.S. Drug War,” pp. 39-42.

275 |bid.
276 Human Rights Watch interview with Allison Turner, grandparent with lived experience, West Virginia, October 21, 2021.
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Similarly, as detailed above, parents who are in recovery and taking medications like
suboxone told us that their treatment was held against them, despite providing
documentation regarding medical necessity and provider statements that it did not
interfere with their parenting.277 In some cases, parents said caseworkers told them to stop
taking medication.?78 In cases where parents complied and discontinued medication, past
use was still used against them and judges and caseworkers questioned their ability to
parent.272 Parents with a history of substance use told us they were subjected to random
drug tests more frequently than parents without such history, causing unplanned
disruptions that made it difficult for them to maintain employment, as those who were
selected to drug test were often notified the same day and required to travel to designated

testing sites within a few hours.

These factors together compromised recovery and weakened and destabilized families.

277 Human Rights Interview with Daniel Carter, parent with lived experience, West Virginia, December 21, 2021.

278 Human Rights Watch interviews with Violet Sanchez, parent with lived experience, California, October 22, 2021, and
Daniel Carter, parent with lived experience, West Virginia, December 21, 2021. Survey results from online survey, for more
information see Methodology section.

279 Human Rights Watch interviews with Violet Sanchez, parent with lived experience, California, October 22, 2021, and
Daniel Carter, parent with lived experience, West Virginia, December 21, 2021.
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VII. Punishing Poverty

Child welfare system interventions too often unnecessarily disrupt family integrity and

cause harm to the very children they aim to protect.28

Despite recognizing that access to resources and social supports are protective factors
that may prevent unintended neglect and protect children and be in their “best interests,”
the child welfare system invests nearly 10 times more on the foster system than on

services that would support families in reunifying with their children.2st

System interventions also fail to adequately address the needs of the family, and in some

cases exacerbate the problems that they intend to remedy.

Families we interviewed described how system involvement exacerbated poverty and
economic hardship. As discussed in the previous section, some parents also said child
welfare requirements or expectations interfered with their recovery from a substance

use disorder.

Exacerbating Poverty

Economic insecurity can adversely impact a family’s overall well-being. For example, loss
and reduction of income and an increase in material hardships can place pressure on
caregivers that can negatively affect familial relationships.282 However, current child
welfare system interventions do not effectively address these factors, strengthen families,

or protect children’s health.2®3 In some cases, child welfare involvement exacerbates

280 Chijldren’s Bureau, “Children’s Bureau Vision Infographic,” June 15, 2020,
https://www.acf.hhs.gov/cb/infographic/childrens-bureau-vision-infographic (accessed October 27, 2022).

281 Child Welfare Information Gateway, “Protective Factors to Promote Well-Being and Prevent Child Abuse & Neglect,” 2020,
https://www.childwelfare.gov/topics/preventing/promoting/protectfactors/ (accessed October 27, 2022); Elizabeth Brico,
“The Government Spends 10 Times More on Foster Care and Adoption Than Reuniting Families,” Talk Poverty, August 23,
2019, https://talkpoverty.org/2019/08/23/government-more-foster-adoption-reuniting/ (accessed October 27, 2022).

282 pjslinn Conrad-Hiebner and Elizabeth Byram, “The Temporal Impact of Economic Insecurity on Child Maltreatment: A
Systematic Review,” Trauma, Violence, & Abuse, vol. 21, no. 1 (2020): accessed October 27, 2022,
doi:10.1177/1524838018756122, pp. 157-178.

283 | awrence M. Berger and Sarah A. Font, “The Role of the Family and Family-Centered Programs and Policies,” The Future of
Children, vol. 25, no. 1 (2015): accessed October 27, 2022, doi:10.1353/f0c.2015.0007.
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financial hardships, with some states requiring families with children in the foster system

to pay child support.284

Parents we interviewed said they were assigned services as part of their reunification plan
without an assessment of their actual needs or whether the services met those needs.
Where there were circumstances to remedy, such as inadequate housing or employment
instability, parents said they were not connected to resources to address those needs,
such as housing or cash assistance. “Services provided by systems are not audited for
effectiveness. This means while the system can check off a box and confirm they
connected a parent or child to services, there is no accountability to ensure the overall
issue is being addressed and improved,” explained Allison Mahoney, a senior staff

attorney at A Better Childhood, a nongovernmental organization in New York.28

Some parents told us that fulfilling the system’s requirements, such as random drug
testing or counseling sessions that are only available during normal work hours, interfered
with their ability to secure and maintain employment, in turn jeopardizing their economic

stability and their housing.

John Allen, a father from California, told us:

It’s been difficult because a lot of the times they were expecting us to
attend counseling sessions sometime between Monday and Friday,
sometime between 10:00 a.m. and 4:00 p.m. My wife worked at a school.
I’ve been in property management. Where are we supposed to find the time
for this? Employers [get upset] if | have to take a day off every single week

so that | can go and attend these sessions.286

Lily Gonzalez, a mother from California, told Human Rights Watch that her three children
were removed from her care due to substance use allegations. She enrolled in a substance

use treatment program where she was routinely tested. She also had to comply with

284 J9seph Shapiro, Teresa Wiltz, and Jessica Piper, “States send kids to foster care and their parents the bill - often one too
big to pay,” NPR All Things Considered, December 27, 2021, https://www.npr.org/2021/12/27/1049811327/states-send-kids-
to-foster-care-and-their-parents-the-bill-often-one-too-big-to- (accessed October 27, 2022).

285 Human Rights Watch interview with Allison Mahoney, director of A Better Childhood, New York, December 1, 2021.

286 Human Rights Watch interview with John Allen, parent with lived experience, California, October 22, 2021.
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additional testing required by her caseworker even though she tried to explain the burden

this requirement placed on her:

| told the caseworker I’'m going to lose my job. | can’t keep leaving for
random tests when the facility already tests me. They can just get the
results. | always comply, but the caseworker told me that he would have to

look into it, and | should keep testing.287

Lily said she had to continue testing and lost her job as a result. She still does not have

custody of her children.

Losing Benefits

Many parents experienced a reduction in the benefits they received after their children
were removed. Some families were downgraded or removed from housing waiting lists
because they no longer fulfilled the family requirement. This exacerbated family poverty,

making it harder for parents to reunify with their children.

Visitation, court dates, services, family team conferences, and other meetings all require
the family to take time and spend money to interact with the child welfare agency. Judges
and caseworkers perceive a parent’s failure to fulfill any requirements as a lack of
commitment to reunify. Some parents told us that the agency would provide them with a
single-use bus transportation card once they arrived at the agency for an appointment or
service, but this required the parent to have sufficient means to get to the agency in the

first place. Despite advocating to caseworkers, parents received no additional support.

Maya Lopez, a 28-year-old mother of two boys from California, told us that she relied on
her mother’s availability or used public transportation to get to visitation with her sons and
attend services, while fulfilling her responsibilities as a full-time caretaker for her sick
grandmother. She told us that any money she had went toward covering expenses and in
preparation for the in-person visits.

287 Human Rights Watch interview with Lily Gonzalez, parent with lived experience, California, October 9, 2021.
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The visitations rooms were so bare [at DCFS], there was a table and four
chairs and very few toys. So, | would purchase toys and load them up in a

large bag and bring it with me to my visits.

Without reimbursement for transportation, and without the mobility and flexibility to meet
the children frequently, she could feel them getting distant, and mourned her inability to

do anything about it. Maya became audibly overwhelmed with grief as she spoke:

We started meeting through video calls or phone calls that would be
arranged through the foster mother, but it was difficult to connect that way
and my son Mason refused to get on a call one day, and the foster mother
encouraged him to say ‘hello,” but he said, ‘I don’t want to talk to Maya.’ He
had never called me by name before, and the foster mom noticed and told
him, ‘Don’t say Maya, that’s mama,’ and he refused to listen and said, ‘No |

don’t want to talk to Maya,” and ran away.288

In some states we focused on for this report, parents can also be required to contribute to
the cost of their children’s stay in a foster home. For instance, Stella and Austin Murphy,
parents from Oklahoma whose children were removed from them two-and-a-half years ago,
told Human Rights Watch that their wages have been garnished to cover child support

costs.289

Foster parents who adopt children from the foster system are entitled to monthly payments
ranging from $500 to $750 per child until the child turns 18.29 In some cases, families also

receive health insurance for the child until they reach adulthood.29* Financial support and

288 Human Rights Watch interview with Maya Lopez, parent with lived experience, California, October 14, 2021.

289 The Administration for Children and Families at the U.S. Department of Health and Human Services recently issued new
guidance to state and county child welfare officials that will allow them, if they choose, to stop sending bills to parents.
However, it is too early to analyze the impact, if any, of this guidance on states. See Joseph Shapiro, “The Federal
Government Will Allow States to Stop Charging Families for Foster Care,” NPR All Things Considered, July 1, 2022,
https://www.npr.org/2022/07/01/1107848270/foster-care-child-support (accessed October 27, 2022); Human Rights Watch
interview with Stella and Austin Murphy, parents with lived experience, Oklahoma, October 25, 2021.

299 Office of the Assistant Secretary for Planning and Evaluation, “Children Adopted from Foster Care: Adoption Agreements,
Adoption Subsidies, and Other Post-Adoption Supports,” May 29, 2011, https://aspe.hhs.gov/reports/children-adopted-
foster-care-adoption-agreements-adoption-subsidies-other-post-adoption-supports-o (accessed October 27, 2022).

291 “Adoption and Guardianship Assistance by State,” Child Welfare Information Gateway, n.d.,
https://www.childwelfare.gov/topics/adoption/adopt-assistance/ (accessed October 27, 2022).
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health insurance coverage help to strengthen the foster family.292 If such benefits were
offered to the family prior to removal of the children, it could have a similarly

positive effect.

Even when cases are closed and parents can reunite with their children, the system does
not provide support after discharge. Many parents are left to address the trauma they and
their children experienced on their own.293 Due to inadequate infrastructure and resource
unavailability, as well as a lack of investment in the community, there are minimal post-

reunification supports available for parents.

Sixto Cancel, CEO and founder of non-profit Think of Us, an organization led by former

foster youth that is working to transform the child welfare system, said:

What we need is a system where people who are dealing with poverty
issues get the support to be able to have the breathing room to meet their
basic needs and learn whatever they need to learn in order to be self-
sufficient. And sometimes that means uptraining, skill training, retraining,
whatever it might be, and children need to be in a family setting where they
can get the support and the healing that they need and to be able to also
develop at the same time ... and so we need a system that is able to create
the conditions for people to get the support that they need to heal, develop

and really be positioned to thrive.294

292 Jessica Pac, Jane Waldfogel, and Christopher Wimer, “Poverty among Foster Children: Estimates Using the Supplemental
Poverty Measure,” The Social Service Review, vol. 91, no. 1 (2017): accessed October 27, 2022, doi:10.1086/691148, pp. 8—
40.

293 Sharkkarah Harrison, “After Care — | Wish My Service Plan Had Prepared Me for Reunification,” Rise magazine, May 2,
2018, https://www.risemagazine.org/2018/05/after-care-i-wish-my-service-plan-had-prepared-me-for-reunification/
(accessed October 27, 2022).

294 Human Rights Watch interview with Sixto Cancel, CEO and founder of non-profit Think of Us, New York, February 14, 2022.
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Unjust Systems Converge

Criminalization of parental substance use, and defining it as child maltreatment,
increases related arrests and incarceration, disproportionately impacting people of
color.29s The dual punishments meted out by the child welfare and criminal legal
systems, along with federal investments in carceral systems and cuts in funding for
social services, result in a disproportionate number of children being removed from their
parents due to substance use, and parental rights being terminated at a higher rate due
to lengthy incarceration periods and prolonged disruption in the parent-child bond
exceeding the 15 to 22 month timeframes established by the Adoption and Safe Families
Act [ASFA].296

Incarcerated parents face infringement of their parental rights at a higher rate, with every
step bringing them closer to termination of parental rights. Parents who are incarcerated
are impaired in their abilities to bond with the child. Regular contact between parents

and children is necessary to ensure stability for both parent and child.2s7

When a parent is incarcerated, there is inadequate support to help maintain the parent-
child relationship, including by involving the parent more regularly in their children’s
lives. Incarcerated parents rarely receive support to help them advocate for leniency to

keep the family together.

Instead, as a 2018 joint Human Rights Watch and ACLU report found, the criminal legal
system’s pretrial jailing of mothers, along with child welfare system involvement,
exacerbates the instability that detained mothers and their children already face,
expedites the termination of parental rights, and severs family ties, resulting in worse

outcomes for families and extreme trauma, without support.298

295 Vanessa Vecchiarello, “The Criminalization of Pregnancy and its Effects on Maternal Health: Understanding State
Interventions,” Fordham Urban Law Journal, vol. 47, no. 4 (2020), https://ir.lawnet.fordham.edu/ulj/vols7/iss4/9/
(accessed October 27, 2022), pp. 1076-1077.

296 Drug Policy Alliance, “Report: The War on Drugs Meets Child Welfare.”

297 Human Rights Watch, You Miss So Much When You’re Gone” The Lasting Harm of Jailing Mothers before Trial in Oklahoma
(New York: Human Rights Watch, 2018), https://www.hrw.org/report/2018/09/26/you-miss-so-much-when-youre-
gone/lasting-harm-jailing-mothers-trial-oklahoma#, p. 49.

298 |bid., pp. 1-6.
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Impact on Children, Intergenerational Harms

Racial disparities in the US child welfare system, along with the prerequisites for
reunification and impact to children and families, exacerbate socioeconomic and

racial inequities.

Children who are removed from their homes experience poorer outcomes compared to
their peers who do not experience system involvement. Specifically, they are more likely to
be incarcerated;2#9 become teen mothers;s°° experience poor outcomes related to cognitive
development,3°t education,3°2 and employment;33 and have a higher likelihood of having

mental health conditions and substance use disorders.304

A foster system alumni study that interviewed adults who were formerly in the foster
system found that 54.4 percent of them had at least one mental health disorder, 20
percent experienced major depression, and 25 percent of them had post-traumatic stress
disorder (PTSD).305

Around 50,000 children are adopted from the foster system every year, but more than

twice as many remain in foster homes waiting to be adopted. In 2019, more than 122,000

299 | aura Bauer and Judy L. Thomas, “Throwaway Kids: Star investigation reveals stark outcomes for America’s foster care
children,” Kansas City Star, December 15, 2019, https://fostersuccess.org/wp-content/uploads/2021/09/Complete-Foster-
Care.pdf (accessed October 27, 2022).

300 joseph ). Doyle, Jr., “Child Protection and Child Outcomes: Measuring the Effects of Foster Care,” American Economic
Review Journal, vol. 97, no. 5 (2007): accessed October 21, 2022, doi:10.1257/aer.97.5.1583.

301 Sarah Font and Marina Haddock Potter, “Socioeconomic Resource Environments in Biological and Alternative Family Care
and Children's Cognitive Performance,” Sociological Inquiry, vol. 89, no. 2 (2019): accessed October 27, 2022,
doi.org:10.1111%2Fsoin.12262, pp. 263-287.

392 Hinds, “A Feature, not a Bug: The Foster System’s History of Othering,” Next 100.

393 Annie E. Casey Foundation, “Foster Youth Transitions: Using Data to Drive Policy and Practice Decisions,” November 13,
2018, https://www.aecf.org/resources/fostering-youth-transitions (accessed October 27, 2022).

3% Daniel J. Pilowsky and Li-Tzy Wu, “Psychiatric symptoms and substance use disorders in a nationally representative
sample of American adolescents involved with foster care,” Journal of Adolescent Health, vol. 38, no. 4 (2006): accessed
October 27, 2022, doi:10.1016%2Fj.jadohealth.2005.06.014, pp. 351-358.

305 The study also found that Foster Care Alumni used GED programs to complete high school at six times the rate of the
general population, lacked health insurance at almost twice the rate of the general population, experienced difficult
employment and financial situations, and 22.2 percent experienced homelessness after age 18. Peter . Pecora et al.,
“Improving Family Foster Care: Findings from the Northwest Foster Care Alumni Study,” Casey Family Programs, April 5, 2005,
https://www.casey.org/northwest-alumni-study/ (accessed October 27, 2022).
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children were waiting to be adopted, many of whom had on average been in the foster

system for more than two-and-a-half years.36

More than half were children with no legal family because their parents’ rights had been
terminated and they were not in contact with or placed with kin. Only 18 percent of these
children were placed with a family that would adopt them, referred to as a

pre-adoptive home.307

In fact, of children awaiting adoption and whose parents’ rights had been terminated, one
in ten was living in a group home or a more restrictive institutional setting.3°8 Nationally,
about half the children awaiting adoption were in a non-relative foster home. In some
states, the proportion is much higher. In West Virginia, for example, three out of four

children were living in a non-relative foster home.309

There is also substantial state level variation in placement of children whose parents’
rights have been terminated. In New York, 52 percent of children awaiting adoption with
parental rights terminated were placed with a pre-adoptive family. In West Virginia, only 5

percent were 3

More than 20,000 youth leave the foster system every year without family connections or

supportive networks simply because they “age out.”

This happens when child welfare authorities failed to help children achieve permanency
through reunification with their family or by adoption, and state child welfare laws do not

permit agencies to retain custody of young adults.3* In 2019, about 15 percent of the young

396 Children’s Bureau, “The AFCARS Report: No. 27,” Numbers at a Glance, p. 1; Children Waiting to be Adopted: Mean Time
in Care, p. 5.

397 Human Rights Watch analysis of Adoption and Foster Care Analysis and Reporting System (AFCARS) Foster Care File FY
2019. Children 16 years and older whose parents’ parental rights have been terminated and who have a goal of emancipation
have been excluded from the estimate.

308 |bid.
399 |bid.
310 |bid.

311 |n some states, including California, New York, and West Virginia, agencies retain custody of young adults up to the age of
21. Child Welfare Information Gateway, “Extension of foster care beyond age 18,” U.S. Department of Health and Human
Services, 2022, https://www.childwelfare.gov/topics/systemwide/laws-policies/statutes/extensionfc/ (accessed October
21, 2022).
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people who aged out of foster systems had parents whose parental rights had

been terminated.

Foster youth who age out disproportionately experience high rates of homelessness,3:
incarceration, unemployment, and lack of access to health care,3'3 resulting in great

personal and emotional costs, as well as billions in societal costs.3

A study on the transition process for youth aging out of the foster system found that all
foster youth experienced trauma, initially either at home or because they were removed
from their home, and then additional trauma while in the foster system.3: In lieu of
receiving a stable and nurturing environment to address their emotional needs, youth
reported that they were more likely to be medicated instead. The study also found that
despite funding, programming, and services offered by the child welfare system to prepare
youth to transition out of care, youth felt unsupported in their goals and ill-prepared for
adult life.

Lastly, youth transition out of care with fewer people who are sources of support than at
entry, in part because the child welfare system does not invest time in cultivating or
maintaining relationships with supportive adults who cannot provide permanency or a
placement for the youth. As a result, youth age out of care with limited connections and
experience poor health, education, housing, and employment outcomes that could be

mitigated by guidance and care from a strong, consistent support network.3

312 Annie E. Casey Foundation, “From Foster Home to Homeless: Strategies to Prevent Homelessness for Youth Transitioning
from Foster Care,” June 2014, https://assets.aecf.org/m/resourcedoc/JCYOI-FromFosterHometoHomeless-2014.pdf
(accessed October 27, 2022).

313 Mark E. Courtney et al. “Midwest Evaluation of the Adult Functioning of Former Foster Youth: Outcomes at Age 26,” Chapin
Hall at the University of Chicago, 2011, https://www.chapinhall.org/wp-content/uploads/Midwest-Eval-Outcomes-at-Age-
26.pdf (accessed October 27, 2022).

314 Annie E. Casey Foundation, “Future Savings: The Economic Potential of Successful Transitions from Foster Care to
Adulthood,” January 2019, https://assets.aecf.org/m/resourcedoc/aecf-futuresavings-2019.pdf (accessed October 27,
2022).

315 Sixto Cancel et al., “Aged Out: How We’re Failing Youth Transitioning Out of Foster Care,” Think Of Us, December 2020,
https://www.agedout.thinkof-us.org/ (accessed October 27, 2022).

316 Rachel D. Rosenberg, “Strengthening Social Networks of Youth Aging Out of Foster Care: Promoting Positive Adult
Outcomes,” VCU Scholars Compass (2018): accessed October 27, 2022, doi:10.25772/ZNGS-Y)91.
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The child welfare system’s interventions and disparate impacts help entrench these
inequities in marginalized communities. These poor outcomes result in intergenerational

child welfare involvement.3v

317 Sarah Font et al., “Patterns of intergenerational child protective services involvement,” Child Abuse & Neglect, vol. 99
(2020): accessed October 27, 2022, doi:10.1016/j.chiabu.2019.104247; Jane Marie Marshall, Hui Huang, and Joseph P. Ryan,
“Intergenerational families in child welfare: Assessing needs and estimating permanency,” Children and Youth Services
Review, vol. 33, no. 6 (2011): accessed October 27, 2022, doi:10.1016/j.childyouth.2011.01.004, pp. 1024-1030.
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VIIl. Due Process Concerns

| wish this happened in criminal court. I’'ve been through the criminal
justice system, and | know there are a lot of issues there but at least we

would get a jury trial.

—Noabh Griffin, parent, California, October 14, 2021

Child welfare involvement can have profound consequences. Reports and investigations
can lead to family separation with children removed from their parents; parents charged
with child maltreatment and placed on a state registry, adversely affecting their chances of
getting and keeping jobs; parents facing criminal charges for statements made to an
investigator or alleged mistreatment of their children; and in the most devastating cases,

termination of parental rights.

Parents facing these grave outcomes need reliable information and consistent legal
support. However, parents have fewer due process protections in child welfare cases than

defendants or accused individuals in the criminal legal system.

Our research highlighted a range of due process concerns: lack of information on rights;
caseworker’s conflicting responsibilities; problems with legal representation and support;
lack of transparency; and far-reaching consequences of being placed on child abuse and

neglect registries.

Lack of Information on Rights

Most parents experience the early stages of child welfare intervention, sometimes referred
to as pre-petition interventions, without legal representation or support and unaware of

their rights and how they can assert them.3

318 National-level data on legal services provided to families on civil matters such as housing, divorce, child support,
guardianship, paternity, and legal separation because of an investigation is of low quality. While the NCANDS child file
contains data on legal services, only two states (Arizona and Wyoming) provided data on this indicator in FY 2019 for a large
proportion of cases. Most states provided no or minimal data on legal services.
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Impacted parents described their experiences navigating a confusing and opaque system
that felt like it was stacked against them. Most parents said they did not know that the
caseworker who appeared at their door was an investigator with authority to remove their
children, nor did they know their rights. Many said they wished they had never opened
the door.

Lucy Sawyer, an Oklahoma mother of two children, spoke of the long-term consequences
of her confusion and struggle to assert her rights when the child protective services
investigation was underway. Lucy told us that during a contentious custody battle with her
ex-husband, she faced allegations that she failed to protect her two sons from abuse and

domestic violence. She said the process gave her no meaningful opportunity to respond:

A caseworker came with a safety plan to move my youngest son out of my
home to a friend’s house for a few nights until a forensic interview was
done on both my sons, but she couldn’t tell me what | was being
investigated for. The worker didn’t talk to me about concerns. She came to
my house and did a final interview and saw my sons’ bedrooms and that’s
all she asked to see ... 1 didn’t even know what | was being accused of until
the end when they already said it was substantiated and | received a letter

in the mail.3®

Lucy has not seen or talked to her sons in almost two years. They reside with her ex-
husband, who prevents all contact and communication. She told Human Rights Watch that

she cannot afford an attorney to help her with her case.

Child welfare investigations can involve interviews with parents where they do not have

the same protection that they would receive in a criminal investigation.

Chris Martin, a civil rights and former parents’ attorney in California, explained: “Parents

don’t know that the social worker is an adverse party when CPS shows up to the door. This

319 Human Rights Watch interview with Lucy Sawyer, parent with lived experience, Oklahoma, November 1, 2021.
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results in them making incriminating statements without realizing the ramifications and/or
their rights.”320

Caseworkers’ Conflicting Responsibilities

The caseworker assigned to parents by the child welfare agency serves a dual role as
supporter and investigator.32t Chris Gottlieb, a law professor and child welfare expert at

New York University, said these combined responsibilities creates a conflict of interest:

Social workers play a dual role with opposing goals—they are expected to
support the same parents they are charged with investigating and
prosecuting. That creates a conflict that is not resolvable. If we want social

workers to actually be helpful to families, the roles must be separated.322

Some states and counties have taken steps to try to address this conflict. For example,
New York has hired parent advocates who have experienced child welfare involvement to

support parents through their child welfare cases.33

Even so, parent advocates in New York City told Human Rights Watch that they were limited
in the ways they could help parents. They are employees of the same agency investigating
the parents. Some parent advocates said they were tasked with documenting parents’
failures and shortcomings to help the agency build a case against them. This undermined

their ability to build trust and advocate for reunification.32

Parent advocates who worked externally and were not employed by the child welfare
agencies told us they had more autonomy and the ability to support families. They also

had the ability to hold the agency accountable for any missteps with the family.32s

320 Human Rights Watch interview with Chris Martin, attorney with Black Lives Matter Los Angeles, California, October 13,
2021.

321 Garrett Therolf, “County workers rebuked for misusing power in child welfare case,” Los Angeles Times, July 2, 2012,
https://www.latimes.com/local/la-xpm-2012-jul-02-la-me-dcfs-20120702-story.html (accessed October 27, 2022).

322 Human Rights Watch interview with Chris Gottlieb, law professor and child welfare expert, New York, November 17, 2021.

323 “Child Welfare Program Leverages Parent Advocates to Help Reunite Families,” post to “Annie E. Casey Foundation”
(blog), December 14, 2020, https://www.aecf.org/blog/child-welfare-program-leverages-parent-advocates-to-help-reunite-
families (accessed October 27, 2022).

324 Human Rights Watch group interview with Rise parent advocates, New York, November 15, 2021.
325 |bid.
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Parents interviewed for this report felt they lacked support and lived in constant fear of
caseworker retaliation.32¢ We also heard several accounts of parents who believed they
had been retaliated against when they tried to assert their rights, raise concerns, and
advocate for themselves or their children. As a result, despite their anger and distress at
being separated from their children, parents said they were afraid of showing any reaction
or emotion for fear that it would be misinterpreted, and in turn negatively impact the
likelihood of reunifying with their children.327

Inadequate Legal Protections

The US Supreme Court has recognized the right of parents to raise their children as a
fundamental right protected by the US Constitution.32® Nevertheless, parents in child
welfare proceedings do not have a constitutional right to legal counsel.322 In addition,
family courts provide limited procedural protections despite the high stakes parents face

in child welfare cases.33°0

Some states appoint a lawyer to indigent parents before the court can remove a child from
a parent; others delay the appointment until the termination of parental rights stage; and
some courts allow the termination of parental rights without ever appointing legal counsel

for the parents.33

Once the child is in an out-of-home placement in the foster system, many states provide
legal representation to parents who cannot afford one. For example, New York and West
Virginia provide a right to legal counsel for parents and caregivers in all child welfare

proceedings, but even in New York, parents are not entitled to representation during the

326 | Hager, “CPS workers search millions of homes a year. A mom who resisted paid a price,” NBC News, October 13, 2022,
https://www.nbcnews.com/news/us-news/child-abuse-welfare-home-searches-warrant-rcnas0716 (accessed October 27,
2022).

327 Survey responses from online survey, for more information see Methodology section.
328 Gep, for example, Troxel v. Granville, 530 U.S. 57, 65 (2000).

329 Vivek Sankaran, “Moving Beyond Lassiter: The Need for a Federal Statutory Right to Counsel for Parents in Child Welfare
Cases,” University of Michigan Law School Scholarship Repository, vol. 44, no. 1 (2017),
https://repository.law.umich.edu/cgi/viewcontent.cgi?article=29308&context=articles (accessed October 27, 2022), pp. 1-21.

330 Human Rights Watch group interview with advocates and attorneys, New York, April 14, 2022.

33t vivek Sankaran, “Moving Beyond Lassiter: The Need for a Federal Statutory Right to Counsel for Parents in Child Welfare
Cases.”
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pivotal investigation phase before a petition is filed.332 Oklahoma provides a right to legal
counselin all child welfare proceedings except for the emergency hearing stage.333 In
California, the right to counsel only applies once a child is removed from their parent’s

custody, or a foster agency is recommending that the child be removed.334

Even in states where legal counsel is appointed, parent attorneys are frequently underpaid
and have high caseloads, which can adversely affect their ability to provide parents with
quality representation.33s Parents told Human Rights Watch that their attorneys were
overworked and, in some cases, only spoke with them for a few minutes before each
hearing. Some attorneys appeared to be unable or unwilling to zealously advocate for their

clients’ parental rights.33¢ Civil rights attorney Wallace Pate said that in California:

Many parents report they didn’t even have the opportunity to cross-
examine the social worker. They didn’t waive the right to do so, and their

attorneys didn’t even tell them what their rights were.337

Consequences of Being Placed on a Registry
Every year, more than 600,000 allegations of child maltreatment are substantiated by
child welfare officials, many without judicial oversight.33® The parents are identified as

“perpetrators” and listed on state child maltreatment registries for years or decades.339

332 “parent Representation,” New York State Office of Indigent Legal Services, n.d., https://www.ils.ny.gov/node/81/parent-
representation-background (accessed October 27, 2022).

333 “Right to Counsel: Oklahoma,” National Coalition for a Civil Right to Counsel, n.d.,
http://civilrighttocounsel.org/major_developments/634 (accessed October 27, 2022).

334 “Right to Counsel: California,” National Coalition for a Civil Right to Counsel, n.d.,
http://civilrighttocounsel.org/major_developments/180 (accessed October 27, 2022).

335 Madison Hunt, “New York’s Family Court Attorneys File Lawsuit for Better Pay,” The Imprint, November 1, 2021,
https://imprintnews.org/top-stories/new-yorks-family-court-attorneys-file-lawsuit-for-better-pay/59975 (accessed October
27, 2022); Michael Fitzgerald, “Top New York Judge Endorses Call to Address “Crisis” in Parent Legal Representation,” The
Imprint, March 5, 2019, https://imprintnews.org/child-welfare-2/new-york-judge-endorses-crisis-parent/34109 (accessed
October 27, 2022).

336 Human Rights Watch interviews with parents, Maya Lopez, October 14, 2021; Rachel Cassidy, October 19, 2021; Daniella
Serrano, October 25, 2021; Violet Sanchez, October 22, 2021; Daniel Carter, December 21, 2021; Emma Brooks, December 18,
2021; Amelia Smith, December 16, 2021; and Emily Jones, November 22, 2021. Survey responses to online survey, for more
information see Methodology section.

337 Human Rights Watch interview with Wallace Pate, attorney and legal expert on child welfare, California, October 8, 2021.
338 Children’s Bureau, “Child Maltreatment 2019.”

339 “Establishment and maintenance of central registries for child abuse or neglect reports,” Child Welfare Information
Gateway, 2018, https://www.childwelfare.gov/topics/systemwide/laws-policies/statutes/centreg/ (accessed October 27,
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In some cases, parents are placed on the registry even if the investigation found no
evidence of neglect or abuse. For example, unsubstantiated reports should not remain on
the Child Abuse Central Index in California.3« However, that was not the experience of
Hannah Garcia, a mother from California and an advocate for families impacted by the
child welfare system. After the allegations against her were found to be unsubstantiated,
she went through a lengthy process to have her name removed from California’s Child
Abuse and Neglect registry. More than 10 years later, she found out that her name was still

on the registry when she tried to become a foster parent for a close family friend. She said:

The agency told me | couldn’t have the children live with me because | was
listed as a child abuser even though | told them [about my past] and gave

them everything [pertaining to the previous case].3#

The licensing agency denied her application, forcing her to go through another lengthy
process to demonstrate that she had been cleared of the charges. She was ultimately able
to provide a foster home for the family friend, but her name remains on the registry despite

her efforts to clear her record.34

In most states, placement on the registry often results in denial of employment and
precludes parents from becoming foster parents. These registries are used by employers
for background checks across a broad range of fields related to childcare, health care, and
education. Women experiencing poverty, especially women of color, are disproportionally
impacted because they are more likely to be overrepresented in child welfare

investigations and because they occupy a significant share of care-related jobs.34

2022); Washcarina Martinez Alonzo, “How overreporting child neglect hurts families,” NY Daily News, October 17, 2021,
https://www.nydailynews.com/opinion/ny-oped-how-child-neglect-claims-hurt-families-20211017-
fcidégassjbivmnmey3slfhvzoy-story.html (accessed October 27, 2022).

340 California Penal Code, §§ 11170(a)(1) (“The index ... shall not contain any reports that are determined not to be
substantiated”), (a)(3) (“Only information from reports that are reported as substantiated shall be filed pursuant to
paragraph (1), and all other determinations shall be removed from the central list.”).

341 Human Rights Watch interview with Hannah Garcia, parent with lived experience, California, October 16, 2021.

342 |bid.

343 Colleen Henry and Vicki Lens, “Marginalizing Mothers: Child Maltreatment Registries, Statutory Schemes, and Reduced
Opportunities for Employment,” City University of New York Law Review (2021),
https://academicworks.cuny.edu/clr/vol24/iss1/3 (accessed October 27, 2022).
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Women of color are also more likely to experience financial and emotional pressures that
are further exacerbated by the barriers to obtaining or maintaining employment due to
inclusion on the registry, even after the maltreatment charges are dismissed.3 This, in
turn, may prevent families from becoming stable and may increase risk of child
maltreatment, perpetuating a vicious cycle.34

John Allen, a father and social worker from California, was charged with failure to protect
when his daughter reported to a teacher that her older brother was sexually abusing her.
John said he did not know about the abuse and would have intervened if he had.

He continued:

The judge ordered me to complete parenting classes and therapeutic
support sessions that | taught as a social worker, so | told my caseworker
that, and ... told him not to refer me there [to the organization | was
employed with], but he referred me anyway, and of course as soon as they
[my employer] got the referral, | was fired immediately.

John told us his placement on the registry prevents him from working as a social worker for
an employer as long as he remains on it.

As soon as they saw my referral show up on their desks, that was it.... They
dropped me like a hot rock, and that was after seven years of working with
them as a professional counselor. Seven years’ worth of working with this

group and gone.

John told us he had to take on private clients, which were hard to come by, to make ends
meet, and that his career was over as he knew it.346

344 Nikita Stewart, “The Child Abuse Charge Was Dismissed. But It Can Still Cost You a Job,” New York Times, February 25,
2019, https://www.nytimes.com/2019/02/25/nyregion/ny-child-abuse-database.html (accessed October 27, 2022).

345 Colleen Henry and Vicki Lens, “Marginalizing Mothers: Child Maltreatment Registries, Statutory Schemes, and Reduced
Opportunities for Employment.”

346 Human Rights Watch interview with John Allen, parent with lived experience, California, October 22, 2021.
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Reforming the Registry

In 2020, New York State enacted registry reforms that aim to mitigate the collateral
consequences to parents that result from being on the state’s child abuse and

neglect registry.

Under the revised law, CPS must prove by “a fair preponderance of the evidence” that
abuse or neglect actually occurred before a parent is listed on the database.
Previously, the law required only “some credible evidence” of abuse or neglect, a
lower evidentiary threshold, to list a parent on the database. New York City’s
Administration for Children’s Services applauded this change to the law as being
“fairer” and one that “will help address some of the implicit biases seen in the child

welfare system.”s«

For cases of neglect, the length of time a parent is on the registry is reduced from up

to 28 years to 8 years, limiting the time an employer would have access to this data.3«®

347 Yasmeen Khan, “We Won't See Parents Punished So Cavalierly": Reforms Coming to NYS Child Abuse Registry,”
Gothamist, April 10, 2020, https://gothamist.com/news/we-wont-see-parents-punished-so-cavalierly-reforms-coming-nys-
child-abuse-registry (accessed October 27, 2022); “Administration for Children’s Services Welcomes New Child Welfare
Reforms in New York State That Help Protection Children & Ensure Economic Opportunities for Low-Income Families,” New
York City Administration for Children’s Services’ press release, April 6, 2020,
https://www1.nyc.gov/assets/acs/pdf/PressReleases/2020/scrreformbill.pdf (accessed October 27, 2022).

348 New York State Office of Children and Family Services, “Local Commissioners Memorandum: Relevant and Reasonably
Related to Employment Determinations at Administrative Hearings Conducted Under §424-a of the Social Services Law,” June
4, 2021, https://ocfs.ny.gov/main/policies/external/ocfs_2021/LCM/21-OCFS-LCM-13.pdf (accessed October 27, 2022).
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IX. International Human Rights Law and United States Law

This report describes a range of abuses that violate rights guaranteed under international

human rights law and United States law.

Child Rights and Family Separation

Under the International Covenant on Civil and Political Rights, children have the right to
“such measures of protection as are required by [their] status as a minor, on the part of
[their] family, society and the State.”3s Families are “entitled to protection by society
and the State.”ss°

The Convention on the Rights of the Child, which the United States has signed but not
ratified, details the measures of protection for children that states should provide.
Protection should extend to “all forms of physical or mental violence, injury or abuse,
neglect or negligent treatment, maltreatment or exploitation, including sexual abuse, while
in the care of parent(s), legal guardian(s) or any other person who has the care of

the child.”ss

Measures to protect children from abuse or maltreatment should include “social
programmes to provide necessary support for the child and for those who have the care of
the child, as well as for other forms of prevention and for identification, reporting, referral,
investigation, treatment and follow-up of instances of child maltreatment described

heretofore, and, as appropriate, for judicial involvement.”3s2

349 International Covenant on Civil and Political Rights (ICCPR), adopted December 16, 1966, G.A. Res. 2200A (XXI), 21 U.N.
GAOR Supp. (No. 16) at 52, U.N. Doc. A/6316 (1966), 999 U.N.T.S. 171, entered into force March 23, 1976, ratified by the
United States on June 8, 1992, art. 24(1).

350 |CCPR, art. 23(1).

351 Convention on the Rights of the Child (CRC), adopted November 20, 1989, G.A. Res. 44/25, annex, 44 U.N. GAOR Supp.
(No. 49) at 167, U.N. Doc. A/44/49 (1989), entered into force September 2, 1990, art. 19(1). The United States is the only
country in the world that has not ratified the CRC. As a signatory to the CRC, the United States is obligated to refrain from acts
that would defeat the treaty’s object and purpose. See Vienna Convention on the Law of Treaties, adopted May 22, 1969,
1155 U.N.T.S. 331, entered into force January 27, 1980, art. 18. The Vienna Convention is widely viewed as being reflective of
customary international law.

352 CRC, art. 19(2).
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The convention establishes that the best interests of the child should be a primary
consideration in all actions concerning children,3s3 and requires states to ensure that “a
child shall not be separated from his or her parents against their will, except when
competent authorities subject to judicial review determine, in accordance with applicable
law and procedures, that such separation is necessary for the best interests of

the child.”ss«

The convention also calls on states to provide “appropriate assistance to parents and legal
guardians in the performance of their child-rearing responsibilities” and to ensure “the

development of institutions, facilities and services for the care of children.”3ss

The UN Committee on the Rights of the Child, which monitors the implementation of the
Convention on the Rights of the Child, has stressed that family separation should be “a
last resort™:

Given the gravity of the impact on the child of separation from his or her
parents, such separation should only occur as a last resort measure, as
when the child is in danger of experiencing imminent harm or when
otherwise necessary; separation should not take place if less intrusive

measures could protect the child.5¢

The committee has made clear that poverty does not justify separating children from their
parents, observing, “Before resorting to separation, the State should provide support to
the parents in assuming their parental responsibilities, and restore or enhance the family’s
capacity to take care of the child, unless separation is necessary to protect the child.
Economic reasons cannot be a justification for separating a child from his or

her parents.”ss

353 |bid., art. 3(1).
354 |bid., art. 9(1).
355 |bid., art. 18(2).

356 UN Committee on the Rights of the Child, General Comment No. 14 on the Right of the Child to Have His or Her Best
Interests Taken as a Primary Consideration, U.N. Doc. CRC/C/GC/14 (2013), https://www.refworld.org/docid/51a84bse4.html
(accessed October 28, 2022), para. 61.

357 |bid.
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The United Nations Guidelines for the Alternative Care of Children, adopted by the UN
General Assembly in 2010, establish standards for the protection of children deprived of
family care. The guidelines state: “Removal of a child from the care of the family should be
seen as a measure of last resort and should, whenever possible, be temporary and for the
shortest possible duration.”3s8

They also specify: “Financial and material poverty, or conditions directly and uniquely
imputable to such poverty, should never be the only justification for the removal of a child
from parental care ... but should be seen as a signal for the need to provide appropriate
support to the family.”ss9 The guidelines encourage family-based care whenever possible,
including extended family (kinship) care, foster homes, or other forms of family-based or

family-like care.3o

When children are outside of their family environment—temporarily or permanently—they

are entitled to special care and protection from the state.3é:

Right to Family and Privacy, Protection Against Arbitrary or Unlawful
Interference

The International Covenant on Civil and Political Rights (ICCPR), which the United States
has ratified, and the Universal Declaration of Human Rights (UDHR) both recognize the

family as “the natural and fundamental group unit of society” entitled to state protection
and assistance.362 International law protects everyone, including children, from arbitrary

interference in the family or home.3¢3

The Convention on the Rights of the Child expressly recognizes that children have the right

as far as possible to “know and be cared for” by their parents; the right to preserve their

358 UN Guidelines for the Alternative Care of Children, G.A. Res. 64/142, U.N. Doc. A/RES/64/142 (2010)
https://www.refworld.org/docid/4c3acd162.html, para. 14.

359 |bid., para. 15.
360 |bid., para. 53.
361 CRC, art. 20.

362 |CCPR, art. 23(1); Universal Declaration of Human Rights (UDHR), adopted December 10, 1948, G.A. Res. 217A(lll), U.N.
Doc. A/810 at 71 (1948), art. 16(3). See also International Covenant on Economic, Social and Cultural Rights (ICESCR),
adopted December 16, 1966, G.A. Res. 2200A (XXI), 21 U.N. GAOR Supp. (No. 16) at 49, U.N. Doc. A/6316 (1966), 993 U.N.T.S. 3,
entered into force January 3, 1976, art. 10(1); CRC, pmbl. (Family is “the fundamental group of society.”).

363 UDHR, art. 12; ICCPR, art. 17; CRC, art. 16.
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family relations; the right, if separated from one or both parents, “to maintain personal
relations and direct contact with both parents on a regular basis” unless contrary to their
best interests, and it establishes the principle that both parents have joint responsibility

for caring for their children, with appropriate support by the state.3¢«

As a fundamental principle of international human rights law, restrictions on human rights
are permissible only if they are necessary to serve a legitimate public interest and

proportionate to that interest.3¢s

The United States recognizes familial association rights as fundamental and
constitutionally protected by the First Amendment.3¢¢ These rights, along with the right to
family integrity protected by the Due Process and Equal Protection Clauses of the
Fourteenth Amendment and the Ninth Amendment, protect familial relationships from

unwarranted government intrusion.

The US Supreme Court has recognized that parents are presumptively fit and act in the
best interest of their children.367 Parents and children are deemed to share a vital interest
in maintaining the familial relationship until and unless the state establishes parental
unfitness. The Supreme Court has further established parents’ fundamental liberty to raise

children without unjustified government interference.3¢8

Right to Equal Protection

The International Covenant on Civil and Political Rights (ICCPR) and the International

Convention on the Elimination of All Forms of Racial Discrimination (ICERD), both ratified

364 CRC, arts. 7(1), 8(1), 9(3), 16, 18.

365 Human Rights Committee, General Comment No. 31, The Nature of the General Legal Obligation Imposed on State Parties
to the Covenant, U.N. Doc. CCPR/C/21/Rev.1/Add. 13 (2004), para. 6.

366 See, for example, Roberts v. United States Jaycees, 468 U.S. 619-20 (1984) (“The personal affiliations ... that attend the
creation and sustenance of a family,” including “the raising and education of children,” are constitutionally protected from
unjustified state interference). The Ninth Circuit also recognizes the right to familial association under the Fourteenth
Amendment. See Keates v. Koile, 883 F.3d 1228, 1236 (gth Cir. 2018).

367 parham v. J. R., 442 U.S. 584, 602 (1979).

368 See Shanta Trivedi, “My Family Belongs to Me: A Child’s Constitutional Right to Family Integrity,” Harvard Civil Rights-Civil
Liberties Law Review, vol. 56, no. 2 (2021):
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3436080#:~:text=A%20child's%20enforceable%2oconstitutional%
20right,on%20the%20basis%200f%20an (accessed October 29, 2022), citing Meyer v. Nebraska, 262 U.S. 390 (1923);
Stanley v. Illinois, 405 U.S. 645, 651, 658 (1972); Troxel v. Granville, 530 U.S. 57, 68-69 (2000), pp. 277-80.
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by the United States, along with the Fourteenth Amendment of the US Constitution,
guarantee the right to equal treatment and protection under law, without discrimination
along race, gender, and other lines.369 Title VI of the Civil Rights Act of 1964 further
prohibits discrimination in any program receiving federal financial assistance, which

includes the US child welfare system.s7°

US constitutional law requires a finding of discriminatory intent before courts will rule
unconstitutional discriminatory practices that disproportionately burden a racial group.37
ICERD goes further, prohibiting policies and practices that have either the purpose or effect
of restricting rights on the basis of race.32 It proscribes apparently race-neutral practices
that affect fundamental rights—for example, the right to liberty—regardless of racist intent,

if those practices create unwarranted racial disparities.

The Committee on the Elimination of Racial Discrimination, which interprets the ICERD, has
specifically stated that “indirect—or de facto—discrimination occurs where an apparently
neutral provision, criterion or practice would put persons of a particular racial, ethnic or
national origin at a disadvantage compared with other persons, unless that provision,
criterion or practice is objectively justified by a legitimate aim and the means of achieving

that aim are appropriate and necessary.”s”3

Under the ICERD, governments may not ignore the need to secure equal treatment of all
racial and ethnic groups, but rather must act affirmatively to prevent or end policies with

unjustified discriminatory impacts.3”4 Governments are obligated to “prohibit and

369 |CCPR, arts. 2(1), 26; International Convention on the Elimination of All Forms of Racial Discrimination (ICERD), adopted
December 21, 1965, G.A. Res. 2106 (XX), annex, 20 U.N. GAOR Supp. (No. 14) at 47, U.N. Doc. A/6014 (1966), 660 U.N.T.S.
195, entered into force January 4, 1969, ratified by the United States on October 21, 1994, art. 1; US Const. amend. XIV.

370 42 U.S.C. § 2000d et seq.

371 Aziz Z. Huq, “What is Discriminatory Intent?” Cornell Law Review, vol. 103, no. 5 (2019),
https://scholarship.law.cornell.edu/clr/vol103/iss5/4/ (accessed October 27, 2022).

372 Under ICERD, racial discrimination is defined as “any distinction, exclusion, restriction or preference based on race,
colour, descent, or national or ethnic origin which has the purpose or effect of nullifying or impairing the recognition,
enjoyment or exercise, on an equal footing, of human rights and fundamental freedoms in the political, economic, social,
cultural or any other field of public life.” ICERD, art. 1(1).

373 Committee on the Elimination of Racial Discrimination, “Consideration of Reports Submitted by States Parties Under
Article 9 of the Convention, Concluding Observations, United States of America,” U.N. Doc. CERD/C/USA/CO/6, May 8, 2008,
http://www2.ohchr.org/english/bodies/cerd/docs/co/CERD-C-USA-CO-6.pdf (accessed October 21, 2022), para. 10.

374 |CERD, art. 2(1)(a).
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eliminate racial discrimination ... notably in the enjoyment of ... the right to equal treatment

before the tribunals and all other organs administering justice.”37s

The Committee on the Elimination of Racial Discrimination commented specifically on
racial discrimination in the US child welfare system in its 2022 concluding observations on
the US. The committee expressed concern with “disproportionate number of children of
racial and ethnic minorities removed from their families and placed in foster care, in
particular children of African descent and Indigenous children ... [and] that families of
racial and ethnic minorities are subjected to disproportionately high levels of surveillance
and investigation and are less likely to be reunified with their children,” and urged the US
to “take all appropriate measures to eliminate racial discrimination in the child welfare
system, including by amending or repealing laws, policies and practices that have a
disparate impact on families of racial and ethnic minorities, such as the Child Abuse
Prevention and Treatment Act, the Adoption and Safe Families Act and the Adoption
Assistance and Child Welfare Act ... [and] to hold hearings, including congressional

hearings, to hear from families who are affected by the child welfare system.”s7¢

The Convention on the Rights of the Child prohibits racial and socioeconomic

discrimination, including when making determinations as to the child’s best interests.377

In addition to protecting from racial discrimination, international law requires states to
protect from discrimination based on economic status. The International Covenant on
Economic, Social and Cultural Rights (ICESCR), which was signed but not ratified by the
United States, requires governments to ensure that a person’s economic status does not
have the consequence of “nullifying or impairing the recognition, enjoyment or exercise by

all persons, on an equal footing, of all rights and freedoms.”s78

The UN special rapporteur on contemporary forms of racism noted in 2009 that “the

overlap between poverty and race in the United States” leads to “a vicious cycle of

375 |bid., art. 5(a).

376 Committee on the Elimination of Racial Discrimination, “Concluding observations on the combined tenth to twelfth
reports of the United States of America,” U.N. Doc. CERD/C/USA/CO/10-12, September 21, 2022,
https://tbinternet.ohchr.org/_layouts/15/treatybodyexternal/Download.aspx?symbolno=CERD%2fC%2fUSA%2fCO0%z2f10-
12&Lang=en (accessed October 28, 2022), paras. 43-44.

377 CRC, arts. 2(1), 3(1).

378 |CESCR, art. 1(1).
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marginalization and exclusion of minorities.”s7 The special rapporteur also noted that the
socioeconomic marginalization of racial and ethnic minorities “is a direct legacy of the
past, in particular slavery, segregation, the forcible resettlement of Native Americans,
which was confronted by the United States during the civil rights movement. However,
whereas the country managed to establish equal treatment and non-discrimination in its
laws, it has yet to redress the socio-economic consequences of the historical legacy of

racism.”3so

Rights to Equality Before Courts and a Fair Trial
The ICCPR and the Fifth, Sixth, and Fourteenth Amendments to the US Constitution require

fair trials.38 The ICCPR provides that anyone facing “the determination ... of his rights and
obligations in a suit at law” is entitled to a fair hearing.382 The US Supreme Court has held
that, while child welfare proceedings need not provide the same fair trial protections as
criminal proceedings, parents must be accorded due process of law where the state seeks

to interfere with their fundamental right to parent.383

The US Supreme Court further held that states must demonstrate that a parent is unfit
before placing their child in the foster system, and in cases where states “move to destroy
weakened familial bonds, [termination of parental rights proceedings] [states] must

provide the parents with fundamentally fair procedures.”384

Right to an Adequate Standard of Living
The Universal Declaration of Human Rights reaffirms the right of everyone “to a standard of
living adequate for the health and well-being of himself and of his family, including food,

clothing, housing and medical care and necessary social services, and the right to security

379 UN Human Rights Council, Report of the Special Rapporteur on contemporary forms of racism, racial discrimination,
xenophobia and related intolerance, Doudou Diene, Addendum: Mission to the United States of America, U.N. Doc.
A/HRC/11/36/Add.3, April 28, 2009,

https://undocs.org/Home/Mobile?FinalSymbol=A%2FHRC%2F11%2F36%2FAdd.3& Language=E&DeviceType=Desktop&Lang
Requested=False (accessed October 29, 2022), para. 89.

380 |bid., para. 88.
381 |CCPR, art. 14; US Const. amends. V, VI, XIV.
382 |CCPR, art. 14.

383 vivek Sankaran, “Moving Beyond Lassiter: The Need for a Federal Statutory Right to Counsel for Parents in Child Welfare
Cases.”

384 Stanley v. Illinois 405 U.S. 645 (1972); Santosky v. Kramer, 455 U.S. 745, 753-754 (1982).
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in the event of unemployment, sickness, disability, widowhood, old age or other lack of

livelihood in circumstances beyond his control.”38s

The ICESCR restates this right and requires ratifying states to strive to ensure that all their
residents have adequate housing and to take “appropriate steps to ensure the realization
of this right.”38¢ This includes their obligation to avoid policies and practices that

predictably increase homelessness.387

Raquel Rolnik, UN special rapporteur on the right to adequate housing, expressed her
“deep concern about the millions of people living in the United States today who face
serious challenges in accessing affordable and adequate housing, issues long faced by
the poorest people and today affecting a greater proportion of society,” in part due to
“federal funding for low-income housing [which] has been cut over the past decades,

leading to a reduced stock and quality of subsidized housing.”388

Right to Health
The ICESCR provides that everyone has the right to “the highest attainable standard of

physical and mental health.”38 The UN Committee on Economic, Social and Cultural
Rights, which monitors state compliance with the covenant, has stated that, “The right to

health is closely related to and dependent upon the realization of other human rights, as

385 UDHR, art. 25(1).
386 |CESCR, art. 11(1). Although the United States has not ratified the ICESCR and is therefore not a state party, as a signatory
to the ICESCR, it is bound to not undertake policies or practices that would defeat the covenant’s object and purpose.

387 The Committee on Economic, Social and Cultural Rights, the UN body that is the authoritative interpreter of the covenant,
has elaborated the article 2 requirement that states parties take steps “to the maximum of its available resources” with a
view toward “achieving progressively” the covenant's rights. In explaining what “progressive realization” entails, the
committee has said: “a minimum core obligation to ensure the satisfaction of, at the very least, minimum essential levels of
each of the rights is incumbent upon every State party. Thus, for example, a State party in which any significant number of
individuals is deprived of essential foodstuffs, of essential primary health care, of basic shelter and housing, or of the most
basic forms of education is, prima facie, failing to discharge its obligations under the covenant.” The Committee on
Economic, Social and Cultural Rights, General Comment No. 3, para. 10 (emphasis added). “Progressive realization” also
means, at minimum that “any deliberately retrogressive measures in that regard would require the most careful
consideration and would need to be fully justified by reference to the totality of the rights provided for in the covenant and in
the context of the full use of the maximum available resources.” Committee on Economic, Social and Cultural Rights, General
Comment No. 4, The Right to Adequate Housing, UN Doc. E/1992/23 (1991), https://www.refworld.org/pdfid/47a7079a1.pdf
(accessed October 29, 2022), para. 9.

388 YN Human Rights Council, Report of the Special Rapporteur on adequate housing as a component of the right to an
adequate standard of living, and on the right to non-discrimination in this context, Raquel Rolnik, Mission to the United
States of America, UN Doc. A/HRC/13/20/Add.4, February 12, 2010, https://uhri.ohchr.org/en/document/b746fd28-82as5-
4e4c-816a-fe2b2ffbcgsc (accessed October 28, 2022), paras. 25, 65.

389 |CESCR, art. 12.

“IF | WASN’T POOR, | WOULDN’T BE UNFIT” 136



contained in the International Bill of Rights, including the rights to food, housing, [and]
work][.]”3s°

The International Guidelines on Human Rights and Drug Policy recognizes that the right to
the highest attainable standard of health applies equally in the context of drug laws,
policies, and practices.39* The guidelines require that States: “Address the social and
economic determinants that support or hinder positive health outcomes related to drug
use, including stigma and discrimination of various kinds, such as against people who use
drugs,” and “ensure that demand reduction measures implemented to prevent drug use

are based on evidence and compliant with human rights.”392

The guidelines further recognize the right to a fair trial and privacy equally apply to people
who use drugs and requires states to “guarantee to all persons accused of drug-related
offences the right to a fair and public hearing, without undue delay, by a competent,
independent, and impartial tribunal established by law, and further guarantee that all such
persons will be presumed innocent until proven guilty according to the law,” and “adopt
legislative, administrative, and other measures to prevent arbitrary and unlawful
interference with the privacy, family life, home, and correspondence of people who use

drugs,” respectively.393

The guidelines also provide for children’s right to care and protection necessary for their
well-being where the child’s parents use drugs or are drug dependent. In addition to

requiring that the best interests of the child be the primary consideration in child welfare
decisions, the guidelines prohibit states from using parental drug use or dependency as

the sole justification for removing children or preventing reunification.39

States are required to direct their efforts “primarily toward enabling the child to remain in

or return to the care of their parents, including by assisting drug-dependent parents in

390 UN Committee on Economic, Social and Cultural Rights, General Comment No. 14, Article 12, The right to the highest
attainable standard of health, UN Doc E/C. 12/2000/4 (2000), https://www.refworld.org/pdfid/4538838do.pdf (accessed
October 28, 2022), para. 3.

391 International Guidelines on Human Rights and Drug Policy, “Obligations Arising from the Human Rights of Particular
Groups” November 6, 2020, https://www.humanrights-drugpolicy.org/groups/ (accessed October 27, 2022), art. 1.3.

392 |bid., arts. 1(ii), 1(iii).
393 |bid., arts. 8, 9.
394 |bid., arts. 1.3(), 1.3(ii).

137 NOVEMBER 2022



carrying out their childcare responsibilities” and where parental rights must be limited to
fulfill a drug-control obligation, the State has the burden of justifying that the limitation is
necessary and proportionate.39s

The US child welfare system’s practices are inconsistent with these standards. We have
documented the system’s reliance on parental drug use as evidence in child welfare
investigations to justify removing children and as barriers to reunification, failure to
provide evidence-based and adequate treatment for substance use disorder, including
Medication-Assisted Treatment where appropriate, and imposition of punishment for

relapse (given that substance use disorder is chronic and relapsing).

In addition, Human Rights Watch and the ACLU have taken the position that criminalizing
drug use and possession for personal use violates international human rights standards
on privacy and basic principles of autonomy that underlie all rights and is per se a
disproportionate response.396 Accordingly, personal drug use and possession for personal

use alone should not trigger child welfare system interventions.

395 |bid.

396 Human Rights Watch, Every 25 Seconds: The Human Toll of Criminalizing Drug Use in the United States (New York: Human
Rights Watch, 2016), https://www.hrw.org/report/2016/10/12/every-25-seconds/human-toll-criminalizing-drug-use-united-
states, pp. 22-27.
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X. Conclusion

The harms caused by the child welfare system are so severe that calls for a long-term
reduction in the system’s footprint and a reimagining of a non-coercive, rights-respecting
child protection approach are needed.

A meaningful solution requires addressing the economic hardship and systemic racism at
the heart of many child welfare cases.

To remedy the more immediate harms of child welfare system overreach and failures,
Human Rights Watch and the American Civil Liberties Union call on federal, state, and local
governments to adopt the following reforms to reduce the harmful impact of child welfare
interventions and strengthen and support families and communities to combat child
maltreatment.
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Recommendations

To Federal, State, and Local Governments

Hold public hearings, including congressional hearings, to hear from families
affected by the child welfare system.

Adequately fund critical social safety nets for the lowest income and most
marginalized households.

Adequately fund non-coercive social protection programs that address mental
health needs, substance use disorders, and socioeconomic needs, without
criminalizing them or linking them to the child welfare system.

Prohibit drug testing of parents and pregnant people without prior written,
voluntary, and informed consent or pursuant to court order. Legislatively create
a right to decline a drug test unless ordered by a court. Prohibit caseworkers or
courts from drawing any adverse inferences from the exercise of the right.

Narrow the definition of child abuse and neglect. Prohibit the treatment of
poverty-related circumstances, lack of financial resources, or parental/pregnancy
substance use as factors that, standing alone, can trigger child welfare
interventions.

Eliminate mandatory reporting requirements. Replace universal, centralized, and
anonymous mandatory reporting with permissive, confidential, and decentralized
reporting; give reporters and responding agencies the option to refer families
directly to services in lieu of the government child welfare agency; and maintain
records about the administration of this direct referral process separate from
agencies responsible for investigating and evaluating allegations of child abuse or
neglect.

Adopt a universal right for parents to quality, pre- and post-petition counsel.
Ensure the right attaches upon first contact with child welfare authorities and
support contemporaneous provision of social work and support services to address
immediate and collateral issues prompting child welfare concerns.

Require agencies to inform parents and children of their rights upon first
contact to remain silent, to speak to a lawyer, and to refuse entry into the home

absent emergency or court order.
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Ensure timely, meaningful opportunities for judicial review of agency action.
Require states to give parents procedural and substantive means to challenge in
court safety plans, child removals, and reunification plans when they are presented
oroccur.

Acknowledge and meaningfully address institutionalized racism and settler
colonialism in child welfare policy and practices. Governments at all levels
should commit to data transparency to support independent assessment of the
disparities and disproportionalities in the child welfare system. Specifically:

o Improve data collection at federal, state, and local levels. Standardize
and expand federal data collection to include information needed to
evaluate gender, race, income, and geographic disparities in referrals,
screen-in/screen-out rates, investigation versus alternative response, child
removal (temporary or long-term), investigation outcomes (e.g.,
un/substantiated, un/founded, etc.), maltreatment type, and termination of
parental rights.

o0 Regularly publish data that can be disaggregated (by gender, race,
ethnicity, age, and maltreatment type) to enable external stakeholders to
assess disparities and disproportionalities in the child welfare system.
Commission expert studies on intersectional persistent racial disparities in
the child welfare system.

o Critically examine the use of risk assessment and other decision-making
tools utilized in child welfare decision making and explore other methods
to help guide caseworkers in assessing families on risk and safety issues to

remove error related to bias.

To the US Congress

Require states to engage in active efforts to maintain family unity. Replace
existing obligations to provide “reasonable efforts” with clearly defined “active
efforts” to avoid family separation and/or achieve reunification. Create means for
parents to seek judicial enforcement of the “active efforts” obligation. Specifically:
0 For parents experiencing child-welfare involvement due to correlating
factors of poverty, require child welfare agencies to meaningfully assess

and address parents’ needs, including the provision of financial support for
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transportation and costs associated with visitation, court hearings,
mandated services, and other meetings.

o0 Forchild-welfare-involved parents with problematic substance use, require
child welfare agencies to ensure parents have unimpeded access to non-
coercive, evidence-based, quality substance use disorder treatment,
allowing for adequate time for relapse, without using parents’ drug
treatment plans against them in child welfare proceedings.

Curb unnecessary modification/termination of parental rights. Eliminate ASFA’s
effective presumption that separation is in the best interest of a child who has
been in foster care for 15 of the previous 22 months. As a condition of federal
funding, prohibit involuntary termination of parental rights unless the child has
been in care for 24 consecutive months and require proof that separation is
necessary to protect child from imminent risk of serious harm. Create exceptions to
or suspension of the timeline for, at minimum, duration of incarceration/detention
of the parent and public health emergencies.

Update the poverty guidelines to implement a relative poverty measure that
accurately reflects the needs of families living in poverty and provides them with
necessary resources.

To the US Department of Health and Human Services

Work with state and tribal agencies to eliminate reporting discrepancies among
states. For neglect cases, require disaggregated reporting of specific circumstances
(such as housing or substance use) that warrant initial or ongoing child welfare
interventions, as well as reporting of county-level geographic identifiers. Revise
section 1355.44 and other applicable sections of the Adoption and Foster Care
Analysis and Reporting System (AFCARS) regulations as necessary.

To State Legislatures and Governors

Enact state abuse and neglect registry reforms to shift the burden of proof to the
state to demonstrate necessity of placing a person on the registry and keeping
them there, reduce the amount of time a parent is on the registry, establish fair

hearing procedures for parents to demonstrate rehabilitation, pursue removal from
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the registry, request nondisclosure to employers in specific cases, and to deny
employers the right to access the registry.

Enact legislation to build on, enhance, and protect the minimum requirements
of the Indian Child Welfare Act, including ensuring full access for Tribes in
proceedings, establish State-Tribal Compacts or define government-to-government
consultation processes, recognize tribal customary adoptions, and create State-

Tribal forums for enhanced communication and decision making.

To County Child Welfare Agencies and Officials

Require enhanced training for family-serving providers, including child welfare
staff and any mandated reporters, on differentiating between poverty-related
neglect and child endangerment, and establish a service and support referral
process for mandatory reporters in lieu of child welfare referrals where appropriate.
Include trainings for agency staff provided by tribal or urban Indian organizations
on cultural competency and the specific requirements of state-specific or federal
Indian Child Welfare Act law(s).

Meaningfully and successfully link families to public benefit programs, housing
programs, employment resources, financial planning resources, and other
measures to address a family’s needs.

Prioritize referrals for parents to supportive, non-coercive services focused on
harm reduction for substance use disorders and related chronic care management,
including children’s services for those most affected by their parents’ substance

abuse, de-linked from the child welfare system.

To Family, Juvenile, and Dependency Judges, and Courts

To the extent permitted by law and by limits on the appropriate exercise of discretion:

Ensure sufficient notice and issue court orders to the child welfare agency to
arrange transportation for parents to custody or juvenile court hearings.

Ensure family separation is only used as a last resort, or where actual or
imminent harm to a child is established with clear and convincing evidence.
Consider trauma associated with disrupting a child’s attachment to their families
and their communities, as well as the potential for long-term impact on that child’s

development and life trajectory.
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0 Incases where substance useis alleged as a basis for neglect, assess
whether parents’ or caregivers’ substance use actively interferes with their
ability to provide for their child and results in demonstrated harm or clearly
risks imminent harm to the child.

= Where it does not, dismiss the proceedings and ensure the
expeditious reunification of a family if they are separated.

=  Whereit does, prioritize court ordering referrals for parents to
supportive, non-coercive services focused on harm reduction for
substance use disorders and related chronic care management,
including children’s services for those most affected by their
parents’ substance abuse, de-linked from the child welfare system.

o Consider poverty-related barriers to accessing services for parents and its
effect on child welfare reunification plan compliance prior to every child
welfare decision.

= Assess and establish the necessity, adequacy, and appropriateness
of recommended services and programs and inquire into a parent’s
ability to access and pay for them prior to inclusion in a child
welfare service plan.

¢ Conduct a meaningful review of the agency’s efforts to preserve and sustain
families to avoid removal and support reunification, including but not limited to
the provision of food, safe and affordable housing, medical care, substance abuse
and mental health treatment, as well as whether the agency has meaningfully
linked families to public benefit programs to address their needs.

e Regularly collect and publish data that can be disaggregated (by gender, race,
and ethnicity) on court decisions related to child welfare, including temporary
removals, termination of parental rights, the number of children in child welfare
custody by maltreatment type, poverty-related barriers to reunification, and
substance use factors in all child welfare hearings, including barriers to accessing
and remaining enrolled in treatment.

e Create State-Tribal court forums in which representatives of each court system
can meet regularly to discuss legal, inter-jurisdictional cooperation, and court

procedural issues and engage in joint decision making.
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To the United Nations and the Organization of American States (OAS)

o (Call upon the US to improve oversight, establish incentives, and take other
necessary steps to ensure compliance with its international human rights
obligations at the state and local levels.

e Establish an independent monitoring mechanism to investigate and report on
human rights violations, with a special focus on the US child welfare system’s
arbitrary interference with family integrity and disproportionate and disparate
racial impact.
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Appendix I: Response from the New York City
Administration for Children’s Services (ACS),
February 1, 2022

POVERTY:

o What steps does ACS take to confront and address the role poverty plays in child-
welfare decision making? What policies have been implemented? How does ACS
monitor the implementation of these policies?

e What data has been collected and what analysis has been undertaken to evaluate the
impact of poverty in child welfare and to address the efficacy of measures
implemented? We would be grateful for copies of any such data and analyses.

ACS believes that the best way to keep children safe is to provide families with the
supports and resources they need, well before there is any interaction with the traditional
child protection system. ACS has taken many steps to reduce families’ interaction with
the traditional child protection system and we are continuing to identify ways to safely
reduce the need for a child protective response or involvement with a family.

In 2017, ACS created a new division, the Division of Child and Family Well-Being,
dedicated to providing critical supports and drawing on communities’ and families’
strengths to help families and children thrive and, as a result, mitigate factors that can
lead to child welfare involvement. This work is part of ACS’ strategy of addressing racial
inequity and disproportionality in the child welfare system.

Through the work of this Division, we support eleven Community Partnerships, which are
coalitions that serve as local hubs for providers, community leaders and other committed
stakeholders located in under-resourced neighborhoods across the City. We also fund
three Family Enrichment Centers (FEC) in neighborhoods that have had historically high
child welfare involvement. In 2021, ACS announced the expansion of the FECs from 3 to
30 sites across the City over the next three years. FECs are designed to promote family
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strength and stability by building community connections and by helping families meet
concrete needs. One of the key factors that makes FECs powerful is that both the
physically space and the centers offerings to the community are designed with
community members and caregivers. Throughout the COVID-19 pandemic, FECs have
been meeting families’ critical needs, including by providing technology/hotspots to
assist children with virtual learning; LYFT car credits so community members could pick
up food, medication and commute to doctor visits; and food laundry cards and detergent.

We are also expanding our work to keep children safe by providing training, technical
assistance, education, and materials to service providers and caregivers. —In 2021, ACS
created a brand-new office, The Office of Child Safety and Injury Prevention, to lead
these efforts including those related to safe sleep practices for infants, unsafe storage of
prescription medications and, most recently, accidental ingestion of marijuana edibles.

In addition, our network of 171 nonprofit community-based and citywide prevention
programs serve about 20,000 families each year with more than 40,000 children. These
services include assisting families with concrete supports and access to public benefits,
child care, homemaking, Medicaid, and linkage to housing resources while also in many
cases addressing fundamental issues such as health and mental health challenges,
substance misuse, and domestic violence advocacy.

We are also educating professionals working with children and families on the many
ways to provide support without the need for a report to the child abuse hotline. For
example we have worked closely with our colleagues at the Department of Education
and Health & Hospitals so that they understand when they should call the SCR due to a
safety concern and when they should help families get access to services without
involving ACS.

While we are legally required to respond to all SCR reports that are referred to us, we
are emphasizing the provision of support and services to address the family’s needs. In
our child protection system, we have been steadily expanding our alternative-track
approach that focuses on family support and does not require a traditional investigation
in cases where there is no indication of significant safety risk or physical abuse to a
child. In New York City, this is called Collaborative Assessment, Response,
Engagement and Support (CARES). The CARES program focuses on engaging families
in supportive services. In CARES, specially trained child protective staff partner with the
family to identify needs, empower the family to address them, and connect families to
appropriate services. The CARES approach is family-centered, family-driven, and
solution-focused.
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There is strong research about the relationship between poverty and reported and
confirmed maltreatment of children. For example, see Lindo, Schaller and Hansen, in the
Journal of Public Economics, July 2018. There is also research about the impact of bias
in decision making, most notably at the front door to the child welfare systems — the
point when mandated and other reporters call in reports of suspected maltreatment to
state hotlines. ACS does not collect income data from the families it serves that can be
aggregated in data reports, but we are well aware that the vast majority of families we
serve have low incomes and are African American and Hispanic.

During the pandemic, reports and incidents of confirmed abuse and neglect declined.
This was also a period marked by substantial economic support for families from the
federal government and a moratorium on evictions. Measurable poverty declined in New
York City. We hypothesize that despite the pandemic, the reduction in poverty and the
moratorium on evictions had a beneficial impact on family stress, and as a consequence,
on child safety.

SUBSTANCE USE

* What policies does ACS have in place to address the complex needs of parents with
substance use disorders and promote family stability?

e What data has been collected and what analysis has been undertaken to evaluate
trends related to this issue? We would be grateful for copies of any such data and
analyses.

A strong foundation for preventing child abuse and neglect is supporting families who
need a helping hand. We have put forth a full continuum of prevention services to help
meet these challenges, which includes substance misuse treatment to help support
families and keep children safe.

We have worked closely with our public hospital system, Health + Hospitals, as well as
with private hospitals to educate hospital and other medical staff about the impact that
reports to the state abuse and neglect hotline and the required follow-up by ACS can
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have on families; we have provided them with guidance that that calls should be made
only when there is a concern about the child’s safety and describes when it is and when
it is not appropriate for hospitals to report possible child abuse or neglect related to
newborns prenatally exposed to substances.

Neither a positive drug test of a parent nor a positive toxicology of a newborn baby is in
itself a basis for a report of abuse or neglect or, if investigated, a determination that
evidence of abuse or neglect existed. ACS’s decision-making is based on the safety of
the children.

Our prevention continuum includes more than 2,000 slots for families in community-
based programs that provide a combination of case management, access to benefits
and concrete supports, and substance abuse treatment. These programs are designed
to support families so that the children can remain safe with their parents, in a stable
home.

PARTICIPATION

e What steps does ACS take to ensure there is genuine, meaningful, and
sustained involvement of parents with lived experience of the child
welfare system in ACS policies, practices, and programs?

+ We understand the stated role of the Parent Advocacy Council is to meet
and share recommendations with ACS leadership in an effort to include
more parent voices in policies, procedures, and services. What
recommendations has the Parent Advocacy Council shared with ACS
leadership over the last 3 years? Which of the Council’s
recommendations have been implemented? How does ACS monitor the
implementation of these recommendations? Is there a representative of
the Parent Advocacy Council that we can interview for this report?

e We understand that in early 2020 ACS developed and launched new protocols to
review cases of children in foster care to identify those that could safely progress
toward reunification through agreement among the parties in an effort to
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expedite family reunification despite limited family court operations. What steps
did ACS take to ensure meaningful engagement of parents during the
development of these protocols? We would be grateful for copies of these
protocols and any documents related to their development.

ACS has infused more parent and youth voice into policies, procedures and service
arrays. ACS created the new role of Parent Engagement Specialist to increase the voice
of parents with lived experiences in all aspects of ACS’s work around practice, policy
and programming. The Parent Engagement Specialist supports the Parent Advocacy
Council (PAC), which meets and shares recommendations with ACS leadership
regularly. ACS launched a new Parent Advocate Initiative, called “Parents Supporting
Parents,” (PSP) to improve reunification and racial equity outcomes by pairing a parent
advocate with lived experience to families with a goal of reunification whose children are
currently placed in foster care. This initiative is currently in pilot phase, but will be
expanded to all of ACS’ contracted foster care agencies when our next foster care
contracts begin. The PAC has provided extensive input into the design of the PSP
program. The PAC has also informed areas of child welfare practice including family
team conferencing (meetings where ACS and families discuss child safety), foster care
case practice and meeting children’s educational needs.

ACS seeks feedback from parents and those with lived experiences in other ways as
well. For instance, ACS conducted an evaluation of the FECs which showed that the
centers are having a positive impact on families. The report said that FECs were
enhancing members’ social supports (from family, friends and neighbors), family
functioning, emotional connection with their children, and outlook on life. Additionally,
those surveyed reported significant increases in their access to advice and resources in
addressing several life challenges, including parenting, financial issues, relationships,
food and nutrition issues, and stress management. Moreover, ACS also surveyed
families who are engaged in prevention services and, most recently, found that
approximately 93% of all survey participants said they are happy with the prevention
services their families receive and 87% of participants said that they would recommend
these services to a friend and/or family member.

ACS also has a Youth Leadership Council that includes youth who have experienced the
foster care and/or juvenile justice systems. ACS also works closely with the Fair Futures
Advisory Board, a group of young people with experience in the foster care system who
are dedicated to advocating for all NYC youth in foster care.
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Additionally, the Parent Advocacy Initiative is a peer support program in which parents
with prior experience in the child welfare system offer advocacy and support to parents
currently involved in the child welfare system. In New York City, Parent Advocates
participate in Initial Child Safety Conferences, meetings in which family members and
child protective specialists (CPS) at ACS discuss safety concerns in the home and
identify the best safety plan for the child. The recently published study in the Children
and Youth Services Review titled, “Outcomes of the Parent Advocacy Initiative in Child
Safety Conferences: Placement and Repeat Maltreatment,” examined the impact of the
child safety conferences on case outcomes of families served by parent advocatesThe
study revealed that, with the Parent Advocacy Initiative in place, ACS saw a significant
increase in the conference attendance by parents in comparison with the past; a
reduction in child removals; and an increased use of kinship care for children who had to
be removed due to safety concerns.

During the pandemic, ACS launched new approaches to accelerate safe reunification in
the context of the Family Court’s limited operations. Our foster care agencies and ACS
Family Court Legal Services completed thousands of case reviews in order to identify
children who could proceed to extended home visits, trial discharge or final discharge
with agreement from all parties, including the parent and child attorneys and the court.
We also leveraged technology in new ways in order to better connect children and their
families and increase support for parents and foster parents.

DUE PROCESS

¢ ACS has previously opposed legislation that would require child protection
investigators to read parents their rights during an initial home visit, instead
advocating for an alternative proposal. Is this still ACS’ position? If so, what
steps does ACS take to ensure parents understand the process and their rights,
and that parents’ rights are protected during the investigation process and
throughout the time they experience child-welfare involvement?

ACS is committed to providing New York City families with the support and resources
they need, while ensuring that parents’ rights are protected in all interactions with the
health care and child welfare systems. We strongly believe that there are ways to ensure
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parents understand the process and their rights, while also fulfilling our obligation to
assess and protect the safety of the children.

DISPARITY AND DISPROPORTIONALITY

e How does ACS operationalize its commitment to transition towards an antiracist
organization to address disparities and disproportionalities within the child
welfare system?

e We understand that the National Innovation Service was conducting a racial equity
audit of ACS’ operations to identify key areas of intervention to drive system-
level change. What is the status of that audit? We would be grateful for copies of
any materials related to the audit’s scope, methodology, results, and
recommendations.

* What steps has ACS taken towards fulfilling the OCFS requirement to develop and
implement the blind removal process, where social workers and supervisors
decide on a plan of action for a child based on data that excludes race and related
factors?

e We understand that ACS developed the Equity Action Plan as part of the agency’s
commitment to confront and address racial disparities at key stages in the child
welfare system. The following questions pertain to the concrete strategies that
were identified in the plan and discussed in the most recent report:

oOther than mandatory implicit bias trainings, what other steps has ACS
taken to minimize implicit bias in child welfare case decision-making?
How does ACS assess the efficacy of these measures?

oWhat initiatives related to race, gender, and equity has ACS considered for
implementation to reduce disparities in the three pilot communities with
high rates of State Central Registry reports? Which initiatives have been
implemented? How does ACS monitor the implementation of these
initiatives and measure their efficacy?

oWhat were the results of the analysis conducted by ACS to understand why
disparities existed in how ACS referred families to court-ordered
supervision versus foster care? Other than early referrals to ACS
prevention services, is ACS considering other strategies to address these
disparities? If so, please describe the strategies and the intended impact.
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oOther than increasing placement in Kinship care, what other strategies is
ACS pursuing to address the disparities in the length of stay in foster
care?

oHow does ACS ensure prevention providers fulfill mandated requirements
to address racial disparities in all programs? How does ACS assess the
efficacy of these measures?

oWhat is the status of the assessment on ACS’ systems and activities as they
relate to racial equity to identify potential areas of change? What were the
findings from each phase of the project that has been completed thus
far?

It is deeply concerning to us that year after year, there are dramatic racial and ethnic
disparities in the reports ACS receives from the State and is required to investigate.

While ACS does not have control over reports that are called in and that the State
accepts and refers, we are taking numerous steps toward addressing disparities among
families that are reported to the SCR, given that the largest racial and ethnic disparity we
see is at this initial critical point. For instance:

¢ ACS is educating professionals working with children and families on the many
ways to provide support without the need for a report to the child abuse hotline,
when there is no reason to suspect that a child may have been abused or
maltreated. During the pandemic, we worked closely with the Department of
Education to develop guidance that was issued to school staff to help them in
making decisions about reporting. Similarly, we have been working closely with
our public hospital system, Health + Hospitals, so that hospital and other
medical staff understand the impact that reporting has on families and that
calls should only be made when there is a concern about the child’s safety. For
instance, we worked on guidance for hospitals that makes clear when it is and
when it is not appropriate for hospitals to report possible child abuse or neglect
related to newborns prenatally exposed to substances.

o We are pleased that, as a result of our advocacy, New York State passed a law
last year requiring mandated reporters to receive implicit bias training, like the
requirement we have in place for all ACS staff. Additionally, the State is now
required to implement procedures to address implicit bias.
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« We are working hard to reduce families’ interaction with the child protective
system by providing resources and support upfront. This involves our primary
prevention work, including the launch of child safety campaigns on important
topics for parents, like safe sleep practices for newborns, safe storage of
medication that’s hazardous to children, and ensuring homes with children are
equipped with window guards.

« We also support three “Family Enrichment Centers” in neighborhoods of
historically high child welfare involvement, to provide parents with a safe and
nurturing environment to build social connections and receive concrete
resources like food and clothing — which was especially critical during the
pandemic. In fact, we are expanding this work from 3 centers to 30 centers
across New York City in the neighborhoods that were hardest hit by COVID.

» For families who come to our attention through a report, we are emphasizing the
provision of support and services to address the family’s needs. Our
Collaborative Assessment, Response, Engagement and Support (CARES)
program is being expanded with the goal of reducing unwarranted
investigations.

¢ In 2020, we implemented a new set of prevention programs — designed to
prevent future risks to children — which now offer 10 different service models
to families across all parts of NYC, designed with increased family voice and
choice, and with an explicit focus on racial equity in meeting family needs.

o We've successfully reduced the number of children in foster care, and the time
they remain in care. And more and more children who must enter foster care are
being placed with family and friends.

Additionally, internally:

 Every single ACS staffer is required to take an implicit bias training course.

« We're implementing our Equity Action Plan, which addresses specific racial
disparities across the child welfare system.
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« We created an Office of Equity Strategies to provide focus and direction to our
work in this area. The Office leads ACS’s efforts to develop and advance
specific policies and practices that reduce disparities in outcomes for children
and families that are the result of bias based on race, ethnicity, gender and
gender expression, and/or sexual orientation.

* We have an ACS Racial Equity and Cultural Competence Committee (RECCC).
The committee is open to all staff -- from every level and every division of
ACS-- as well as representatives from our provider agencies and the child
welfare advocate community.

TRANSPARENCY

e What data does the Safe Measures Dashboard gather? What sources are data
gathered from? What policies govern the transformation of case data into
actionable information?

In 2018, ACS launched the Safe Measures Dashboard, which gives caseworkers,
supervisors, and other staff a streamlined overview of details on cases to which they
already are assigned. The case information is entirely drawn directly from the systems of
record, CONNECTIONS and PROMIS, and includes nothing that a worker does not
already have access to. It is a tool for streamlining information. For instance, Safe
Measures provides each caseworker with a calendar of tasks and deadlines for their
cases; it tracks interviews that were conducted or are still outstanding, and it helps them
to prioritize workloads. Safe Measures also allows supervisors to view caseworkers’
workload and progress on their cases.

o What data does the Emergency Children’s Services (ECS) Application Unit gather?
What background information is provided on each case? What sources are data
gathered from?

* What policies govern the implementation and use of this application?
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Emergency Children’s Services is a team in our Division of Child Protection that
responds to reports of abuse or neglect transmitted by the Statewide Central Register to
ACS at night, on weekends and on holidays. These child protective workers initiate ACS’
response to reports of child abuse and neglect within New York City , which are then
assigned to the appropriate borough-office team on the next business day. ECS is
staffed by Child Protective Specialists (CPS) who perform the same initial investigatory
functions as CPS assigned to borough office locations throughout the city. As with all
CPS teams, ECS enters details of data gathered, sources contacted, and the initial
safety assessment into the CONNECTIONS system of record. The “applications unit”
that you mention in your question is the team that does the initial intake and clearance of
the case as it is assigned to a caseworker, as with all incoming cases forwarded to ACS
by the state.

e What policies govern the provision of Collaborative Assessment, Response,
Engagement and Support (CARES) to families? What data does ACS gather as
part of this program? How does ACS determine the efficacy of CARES in
combatting racial disparities and promoting social justice?

We are expanding our utilization of an alternative child welfare approach that focuses on
family support and does not require a traditional investigation, in cases where there is no
indication of significant safety risk or physical abuse to a child, but a family may be in
need of services. In New York City, the approach is called Collaborative Assessment,
Response, Engagement and Support (CARES) — in state statute and guidance, the
program is referred to as Family Assessment Response, or FAR (for additional
information, see NYS Social Services Law 427-a and Chapter 5 of the OCFS Child
Protective Services Manual). The CARES program focuses on engaging families in
supportive services that meet their needs and enhance their ability to care for their
children. In CARES, specially trained child protective staff partner with the family to
identify needs, empower the family to address them, and connect families to appropriate
services. The CARES approach is family-centered, family-driven, and solution-focused.

e What policies govern the Accelerated Safety Assessment Protocol (ASAP)? What
data is used to identify children at high risk of harm? What steps has ACS taken
to ensure the predictive analytics do not reinforce harmful biases and disparities?
What types of real-time feedback does ASAP provide to frontline child protection
staff? What is the impact of this feedback on decisions made by frontline child
protection staff?
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To strengthen protection of children who are at the greatest risk of physical abuse, ACS
has integrated additional levels of consultation, oversight and supervisory support into
everyday child protective investigative practice. The Accelerated Safety Analysis
Protocol (ASAP) is a quality assurance initiative that includes reviews of investigative
practice in open child protection cases that involve children at elevated risk of serious
physical or sexual harm. ACS built and extensively tested a predictive risk model that
flags cases for this quality assurance review. The model is not used to make a decision
about services or interventions with children and families, nor is any information from the
risk model shared with caseworkers. Rather, it is used to identify high-risk cases for
additional review and support by a review team composed of. experienced child
protective staff. For instance, the review team checks to see if all relevant safety
assessments, contacts with collaterals, requests for appropriate consultations, and
implementation of safety interventions have been completed, in order to alleviate risk
and promote safety for children. The predictive model used to identify these cases for
review dramatically out-performed previous approaches to identifying cases for closer
review (“Clinical Judgement Criteria”, or intuition of experienced caseworkers), which
were in fact found to be more likely to flag investigations pertaining to Black or Hispanic
families for review than the predictive model.

¢ We understand that ACS tracks performance and establishes annual improvement
plans with all provider child welfare programs and supports and monitors
implementation. Is it possible to receive copies of these plans and related
implementation data and documentation, with identifying information redacted if
necessary?

ACS publishes the Foster Care Scorecard each year on its website, which includes
substantial data related to quality improvement.

¢ Does ACS publicly report disaggregated data regarding the families it serves in a
way that is meaningful and accessible to external stakeholders? If not, what steps
does ACS take to promote transparency?

Yes, ACS regularly produces reports on key data metrics which are available to the
public on our website: https://www1.nyc.gov/site/acs/about/data-analysis.page. This
includes our monthly FLASH report on key indicators, for which an extensive online
archive is also available, as well as numerous City Council-mandated reports.
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¢ The City Council recently enacted five bills seeking transparency and
accountability within the child welfare system. What steps has ACS taken
towards fulfilling these statutory requirements?

As noted above and you can see in that link, ACS regularly publishes data and our web
site and regularly produces reports for the City Council. The first of the newly enacted
reports begins in April 2022.

o Int. No. 1717-A requires ACS to report on various demographic information and to
create a plan to address any disparities identified as a result. What steps has ACS
undertaken to ensure meaningful parent involvement in the development and
implementation of related policies?

To develop the Equity Action Plan that we are currently implementing, ACS conducted
an Equity Assessment that looked at the disparities at key stages in the child welfare
system. As mentioned in the previous answers above, many of the initiatives we have
put in place and continue to put in place incorporate the voices of parents and those with
lived experiences. For instance, the Family Enrichment Centers operate with a keen
focus on parents’ voices, and it is these parents who have co-designed the centers. We
also have a Parent Engagement Specialist, who helps increase the voice of parents with
lived experiences in all aspects of ACS’s work around practice, policy and programming.
The Parent Engagement Specialist supports the Parent Advocacy Council (PAC), which
meets and shares recommendations with ACS leadership regularly.
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Appendix ll: Response from the Los Angeles County
Department of Children and Family Services (DCFS),
February 16, 2022
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“If | Wasn’t Poor, | Wouldn’t Be Unfit”

The Family Separation Crisis in the US Child Welfare System

One in three children in the United States will be part of a child welfare investigation by age 18. Every three minutes, a child is removed
from their home and placed in the foster system. As a result, more than 200,000 children enter the foster system each year.

The US child welfare system too often responds to circumstances of poverty with punishment, charging families with neglect and
removing children from their parents instead of providing support to help keep families together. Separating a child from their parents’
care, even for a short period of time, is a drastic measure that can cause profound harm. Black and Indigenous people and those living
in poverty are disproportionately affected.

Based on extensive data analysis and interviews with 138 people, “If | Wasn’t Poor, | Wouldn’t Be Unfit,” a joint report by Human Rights
Watch and the American Civil Liberties Union (ACLU), documents a national family separation crisis. Human Rights Watch and the ACLU
urge federal, state, and local authorities to take immediate measures to reduce the harmful impact of child welfare interventions and
replace the existing system with a non-coercive, rights-respecting child protection approach.

A mother from Connecticut helps her children,
ages 8 and 6, get ready for school. Describing
her experience with the child welfare system, she
said, “I’m walking on eggshells. | don’t think that
is how you’re supposed to live as a parent.”
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