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Constitutional Rights: 

Equal Protection

T his chapter explains how the Constitution and evolving judicial in-
terpretations of it may invalidate both state and federal laws and ac-
tions that discriminate on the basis of sex. Although such laws and 

practices have become rarer since the early s when the Supreme Court 
fi rst held that the Constitution prohibited certain kinds of sex discrimina-
tion, many still remain. Th e United States Constitution is one of a variety 
of tools that may be used to dismantle discrimination against women; many 
state constitutions also provide protection against certain kinds of sex dis-
crimination. Unfortunately, in recent years constitutional arguments have 
also been used successfully to strike down laws meant to advance women’s 
equality.

While many diff erent sections of the Constitution are useful in fi ghting 
for important rights for women, this chapter focuses on the Equal Protec-
tion Clause of the Fourteenth Amendment. One problem that has pervaded 
many of the issues facing women has been the unequal treatment under the 
law of men and women. Th us, it is essential to understand the equal pro-
tection doctrine in order to recognize how it is relevant to diff erent prob-
lems women face and in order to know how to apply it vigorously when 
necessary.

Where does the U.S. Constitution prohibit laws and government 
practices that discriminate on the basis of sex?

Th e Equal Protection Clause of the Fourteenth Amendment to the Con-
stitution provides, “No state shall . . . deny to any person within its ju-
risdiction the equal protection of the laws.” Courts have interpreted this 
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language to prohibit certain kinds of sex discrimination by state govern-
ments and agencies.

What does the Equal Protection Clause mean?
Th e Equal Protection Clause requires states to treat their citizens equally, 

and advocates have used it to combat discriminatory laws, policies, and 
government actions. Adopted shortly after the Civil War, the Equal Pro-
tection Clause has been invoked often to invalidate policies such as racial 
segregation in public schools, the denial of voting rights to African-Ameri-
cans, and racially exclusive public accommodations.¹ It also extends to pro-
tect the rights of other groups, such as immigrants, ethnic minorities, and 
women.

Judges deciding cases under the Equal Protection Clause have over time 
defi ned what “equal treatment” demands for diff erent classifi cations. For in-
stance, state legislatures may not pass laws that single out one racial group 
for unfavorable treatment, because the Constitution has been interpreted to 
require equal treatment among racial groups. On the other hand, legislatures 
may deny rights to fi fteen-year-olds that are given to fi fty-year-olds, such 
as driving and voting, if they have a rational reason for doing so. A more 
diffi  cult question for courts has been in what circumstances the Constitu-
tion forbids governments from treating men and women diff erently. Th ough 
rare, there may be instances when real diff erences between men and women 
justify governmental decisions to treat them diff erently. Indeed, treating 
men and women fairly may sometimes require taking these diff erences into 
account. On the other hand, mere stereotypes about the diff erences between 
men and women cannot justify diff erential treatment.²

Does the Equal Protection Clause forbid discrimination by private 
individuals?

Th e Constitution’s guarantee of equal protection is limited by the con-
cept of state action. In other words, the Fourteenth Amendment only forbids 
federal, state, and local governments from discriminating, not private ac-
tors. Th is prohibition covers a broad range of activities, but it is still limited 
to action in which the government is substantially involved. For instance, 
if a public school offi  cial decides to bar women from a physics class, even 
though there is no law requiring him or her to do so, this would be a pro-
hibited state action. But if a private school offi  cial made the same decision, 
that action, although blatantly discriminatory, would not violate the Equal 
Protection Clause.³
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Occasionally, courts have categorized a private institution’s acts as state 
action when a government has suffi  ciently involved itself with or supported 
the acts, for instance through funding. In addition, a private institution ful-
fi lling functions normally considered governmental, such as running a town, 
may be said to engage in state action. Th us, if the government provides 
most of the funds for building a private hospital, or if a private company 
owns a town where all of its employees live, the courts may say that both 
the hospital and the company are equivalent to state actors and their activi-
ties will have to meet the constitutional standard of equal protection.

Understanding the concept of state action is important. First, where 
there is no state action, there is no constitutional equal protection claim 
and women will need other laws, such as the Civil Rights Act, to challenge 
discrimination. Second, where there is state action, women may be able to 
challenge discriminatory practices even if no law prohibits the specifi c acts. 
For instance, even though no law prohibited single-sex colleges, women 
students succeeded in integrating the once all-male University of Virginia 
(UVA) by bringing a constitutional equal protection claim.⁴ Th e Equal Pro-
tection Clause was applicable because UVA was a state school, and therefore 
a state actor.

Does the Equal Protection Clause prohibit all laws or policies 
that impact women more than men, even if they do not explicitly 
diff erentiate between the two?

No. Th e Supreme Court has interpreted the Constitution as only address-
ing state laws and actions that explicitly treat men and women diff erently  
—  i.e., that are discriminatory on their face  —  or that can be shown to have 
been motivated by a desire to harm women  —  i.e., intentional discrimina-
tion.⁵ It is not enough to show that the legislature knew that a law might 
aff ect women negatively. It must be shown that the law was passed because 
of that negative eff ect on women.⁶ Because this is extremely hard to prove, 
most laws or policies that do not clearly treat women and men diff erently 
will not raise constitutional equal protection problems. For instance, the Su-
preme Court has upheld a state law giving preference in civil service jobs to 
veterans. Th is law clearly had a disparate impact on women because it eff ec-
tively locked them out of many jobs. In spite of the discriminatory eff ect of 
the law, however, the Court decided that it did not violate the Constitution 
because it was passed out of a desire to help veterans, not to hurt women.⁷ 
In this way, a law or policy may be unfair in its impact on women, without 
necessarily raising constitutional equal protection issues.
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How do courts decide which laws and actions violate the Equal 
Protection Clause?

In deciding whether a particular law or action violates the Equal Protec-
tion Clause, courts have used three distinct tests. Th ese tests are diffi  cult to 
describe precisely or apply mechanically and therefore, in practice, the facts 
of the case may be just as important as the particular test employed by the 
court. Th e test a court uses depends on the classifi cation that the law or 
action makes and/or the rights that are aff ected. For instance, a law that 
makes a classifi cation by race will be analyzed under a diff erent test than a 
law making a classifi cation by gender or age.

Th e three tests are the “rational basis” test, the “strict scrutiny” test, and 
the “intermediate” or “heightened scrutiny” test. Each looks at () the gov-
ernment’s purpose in passing the law and () the relationship between that 
purpose and the classifi cation used to accomplish it.

. Th e Rational Basis Test. Th e test the Supreme Court has used in a 
majority of cases is known as the rational basis test. It is basically a test of 
reasonableness. Courts ask two questions: () Did the state have a reasonable 
purpose (or “rational basis”) for passing the law? and () Is there some dif-
ference between the two classes or groups of people that makes it reasonable 
to treat them diff erently? Th e law is valid only if the answer to both ques-
tions is yes. For example, a government has a legitimate interest in regu-
lating adoption to protect parents and children. However, a law arbitrarily 
prohibiting people named “Jane” from adopting cannot be understood as 
rationally related to that purpose. Th us such a law would be invalid under 
the Equal Protection Clause because it fails the rational basis test.

Th e rational basis test is the most forgiving and most deferential form 
of review under the Equal Protection Clause and can be used to avoid a 
real analysis of a law. While the approach sounds fair, it has often proven 
virtually meaningless because a court can always fi nd a variety of reasonable 
purposes for a law. In fact, the Supreme Court has even held that if a court 
can imagine any conceivable way in which a law or action furthers a legiti-
mate purpose, a law subject to the rational basis test will be sustained.⁸ As a 
result, most laws and policies are upheld under this test.

Th e Court has occasionally been willing to use the rational basis test to 
invalidate laws that arbitrarily discriminate between groups of people that 
for all purposes are indistinguishable and deserve equal treatment.⁹ Th e 
Court will also sometimes invalidate legislation that was passed because of 

Lapidus_pp001-084.indd   4Lapidus_pp001-084.indd   4 2/9/09   12:37:19 PM2/9/09   12:37:19 PM



 Constitutional Rights: Equal Protection  

hostility toward a particular group.¹⁰ For instance, in Romer v. Evans, the 
Court applied the rational basis test in considering whether the Equal Pro-
tection Clause prevents a state from adopting a constitutional amendment 
prohibiting any type of governmental action designed to protect lesbians 
and gay men from discrimination. Th e Court held that a law that imposes 
such a broad legal disability on a single group, in this case lesbians and gay 
men, can serve no legitimate state purpose, and the law was found to be 
invalid.¹¹

Cases such as this suggest that rational basis review can result in a criti-
cal review of discriminatory laws, but it is important to remember that the 
vast majority of legislation challenged under this level of review is upheld. 
Th e diff erence in the cases where the rational basis test has been used to 
strike down laws may be more in the character of the law and whether the 
Court perceives its purpose as discriminatory. It is likely that the Court will 
continue to apply the rational basis test in a way that mixes fact with law, 
making outcomes diffi  cult to predict.

. Th e Strict Scrutiny Test. Th e second test developed by the Supreme 
Court is known as the strict scrutiny test and is the test most likely to in-
validate a law. It is generally applied to laws that classify on the basis of 
race or national origin, as well as laws aff ecting certain fundamental rights, 
such as the right to vote or the right to have children. Th e classifi cations 
that trigger strict scrutiny are called “suspect classifi cations.” Under this test, 
the courts ask () does the state have a compelling interest in passing the 
law? and () is the legal classifi cation absolutely necessary to accomplish that 
purpose? Courts will critically examine the state’s purpose in passing the law 
or instituting a policy, and will look closely at whether using a particular 
classifi cation is the only way of achieving that purpose.

An example of strict scrutiny is found in the Supreme Court’s analysis of 
a Florida law that made sexual conduct between an African-American person 
and a white person illegal, although the same conduct was not illegal if the 
two persons were either both African-American or both white.¹² Th e state 
of Florida argued that its purpose in passing the law was to maintain sexual 
decency, but the Supreme Court could not fi nd any diff erences between 
persons engaging in interracial sex and those engaging in intraracial sex that 
made it necessary to single out the fi rst group for criminal punishment. In 
other words, the classifi cation between the two groups was not necessary 
in order for the state to achieve its purpose of maintaining sexual decency. 
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Th erefore, the law was invalid because it denied, without a valid reason, the 
equal protection of law to persons who engaged in interracial sex.

Unlike the rational basis test, the strict scrutiny test requires rigorous ex-
amination of laws and policies. As a result, it is extremely diffi  cult to show 
that a law is valid under the strict scrutiny test, and courts tend to fi nd laws 
unconstitutional under it. Women’s rights advocates have long pushed the 
Court to consider sex a “suspect classifi cation” and to apply strict scrutiny 
when examining laws or practices that discriminate on the basis of sex. Th e 
Court, however, has never done so.

. Th e Intermediate Scrutiny Test. In , the Supreme Court an-
nounced a third equal protection test that, thus far, has been applied most 
often in cases challenging classifi cations made on the basis of sex. Th is test is 
more demanding than the rational basis test and more forgiving than strict 
scrutiny and, consequently, is referred to as the “intermediate scrutiny” or 
“heightened scrutiny” test. It provides that classifi cations by sex are consti-
tutional only if they () serve important government objectives and () are 
closely and substantially related to the achievement of those objectives. A 
law will not pass this test if the law could be written to achieve the same 
purpose without referring to sex. Likewise, if the law serves no “important” 
objectives, it is unconstitutional.

Th e Supreme Court fi rst applied the new test in Craig v. Boren.¹³ Prior 
to this case, challenges to sex discrimination were examined under the ratio-
nal basis test and often upheld. Craig v. Boren involved an Oklahoma law 
that allowed women aged eighteen and over to purchase . percent beer, 
or “near” beer (beer with a lower alcohol content), but did not allow men 
to purchase it until they were twenty-one. Th e male plaintiff  argued that it 
violated the Equal Protection Clause to treat eighteen- to twenty-year-old 
men and women diff erently. Oklahoma attempted to justify the law to the 
Supreme Court as a measure to improve traffi  c safety  —  an important state 
objective. After examining Oklahoma’s statistics on “driving while intoxi-
cated,” the Court concluded that the statistical diff erences in the behavior of 
young men and women were too insignifi cant to justify denying beer to the 
young men. Th us, although promoting driving safety might be a purpose 
important to Oklahoma, treating men and women diff erently in allowing 
them to buy . percent beer was not closely and substantially related to the 
accomplishment of that purpose. Other eff orts  —  such as improved educa-
tion about the dangers of drinking and driving, and better enforcement of 
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drunk driving laws  —  would have a more direct eff ect on traffi  c safety. Th e 
Supreme Court has applied this same test in considering gender classifi ca-
tions since then.

In , the Court seemed to alter the intermediate scrutiny test estab-
lished in Craig in United States v. Virginia, a case that invalidated an all-male 
admissions policy at Virginia Military Institute (VMI), a state school.¹⁴ In 
the VMI case, the Court stated that a classifi cation made on the basis of 
sex was unconstitutional unless the state “at least” demonstrated that the 
classifi cation was closely and substantially related to an important state pur-
pose, and could show that it had an “exceedingly persuasive justifi cation” for 
the all-male policy. Th is language led many observers to conclude that the 
Court was applying a more demanding standard to gender classifi cations.

Why does it matter which equal protection test a court uses?
When a court applies a higher level of scrutiny to a law, it is more likely 

to invalidate discriminatory legislation. For this reason, women’s rights 
groups have pressed for the application of strict scrutiny to all gender-based 
classifi cations. However, no majority of the Supreme Court has ever declared 
sex a suspect classifi cation, like race, that would automatically require “strict 
scrutiny,” although in , four of nine Justices voted to apply this strin-
gent standard to a sexually discriminatory military benefi ts law.¹⁵ A majority 
did not emerge for this position, perhaps because some Justices at the time 
were waiting to see whether an equal rights amendment would pass before 
applying the strict scrutiny standard.¹⁶

Meanwhile, the intermediate scrutiny test ensures that the Court will 
take a more critical look at sexually discriminatory laws than it did in the 
past using the rational basis test. Although it is an improvement over ratio-
nal basis analysis, the intermediate scrutiny test still allows courts latitude 
in deciding whether or not a government action that classifi es on the basis 
of sex violates the Equal Protection Clause. It provides no guarantee that 
sexually discriminatory laws will be struck down, particularly as the courts, 
especially the Supreme Court, become more conservative and less concerned 
with the protection of civil rights and civil liberties in general.¹⁷

How does the Constitution treat affi  rmative action programs that 
classify on the basis of sex in order to help women?

Th is is an important question, and it is largely unresolved. In a  case 
called Richmond v. J. A. Croson, the Court held that strict scrutiny applied 
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to all state and local race-based affi  rmative action programs.¹⁸ Six years later, 
in Adarand Construction, Inc. v. Pena, the Court held that federal race-based 
affi  rmative action programs are subject to strict scrutiny.¹⁹ In other words, 
a race-based affi  rmative action program is only constitutional if it is nar-
rowly tailored to serve a compelling government purpose. In the context of 
employment, these cases have been understood to mean that a race-based 
affi  rmative action program is generally only permitted to remedy the eff ects 
of a government’s own previous acts of race discrimination.

Neither Croson nor Adarand discussed the proper level of review for 
gender-based affi  rmative action programs sponsored by governments, and 
as a result there is some confusion among the diff erent states. Croson and 
Adarand have led some lower courts to review gender-based affi  rmative ac-
tion programs under a strict scrutiny level of review, such as that applied 
to race-based programs.²⁰ Other courts have applied intermediate scrutiny to 
gender-based affi  rmative action programs, while applying strict scrutiny to 
race-based programs. For instance, a government can off er certain prefer-
ences to women in order to make up for discrimination women might face 
elsewhere in society, but can only off er preferences to racial minorities if the 
government itself has previously discriminated against those minorities.²¹

Th e resulting confusion demonstrates some of the problems with equal 
protection jurisprudence. Holding all remedial affi  rmative action programs 
to the requirements of the strict scrutiny test leads to a very strange result, 
for under such a system state actions discriminating against women will be 
subject to a lower level of review than gender-conscious state actions meant 
to remedy that discrimination. However, if gender-based affi  rmative action is 
subject to less strenuous review than race-based programs, gender-based re-
medial programs will probably be upheld more often than those remedying 
race discrimination. Th is would be inconsistent with a long history of case 
law that has defi ned race discrimination as the most serious and malignant 
form of discrimination, and would be inconsistent with the purposes of the 
Fourteenth Amendment. Th e confusion over which standard of review to 
use for affi  rmative action programs also leaves unclear what standard should 
be applied to programs designed to assist women of color.

Does the Equal Protection Clause prohibit discrimination on the basis 
of pregnancy?

No. Th e Equal Protection Clause does not protect women against one of 
the most persistent forms of sex discrimination  —  pregnancy discrimination. 
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In fact, in , the Supreme Court did an extraordinary thing. In a case 
called Geduldig v. Aiello, it held that under the Constitution discrimination 
on the basis of pregnancy is not sex discrimination.²² Th e case involved a 
California state-mandated disability program that replaced workers’ wages 
for every type of physical disability that prevented them from working ex-
cept for disability periods arising from normal pregnancy and delivery. 
Th e Court found that the program did not discriminate between men and 
women, but rather between pregnant and nonpregnant persons, and thus 
was sex-neutral and subject only to rational basis review.²³ Fortunately, 
Congress has passed laws that defi ne pregnancy discrimination as a form of 
sex discrimination in the employment context and in some education con-
texts. Th ese laws will protect against pregnancy discrimination in many situ-
ations. See chapter , “Employment: Discrimination and Parenting Issues,” 
and chapter , “Education.”

Is it possible to assert the constitutional right to equal treatment 
without bringing a lawsuit?

Legal rights can be asserted in informal discussions and negotiations with 
offi  cials or even in demonstrations and other public events. Merely raising a 
question of the constitutionality of the actions of public offi  cials will some-
times have an eff ect on those actions because most public offi  cials do not 
like to be accused of discrimination. Furthermore, on occasion offi  cials will 
choose to act in order to avoid being sued. An indication that a woman is 
ready to pursue a lawsuit may convince offi  cials that she is serious about a 
claim for fair treatment.

State Equal Rights Provisions

Are there any state constitutional provisions that off er more protection 
from gender discrimination than the U.S. Constitution?

Yes. Just as the United States has a constitution that guarantees certain 
rights to its citizens, so do all the states. As of this writing, twenty-three 
states²⁴ have constitutions that either explicitly prohibit gender discrimina-
tion or contain provisions that have been interpreted to off er more protec-
tion from gender discrimination than the U.S. Constitution. Some state 
constitutional provisions addressing gender discrimination take the form of 
an equal rights amendment specifi cally affi  rming the equality of men and 
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women. Others do not specifi cally refer to gender, but have been interpreted 
by state courts to prohibit gender discrimination along with other forms of 
diff erential treatment.

Because of these state constitutional guarantees, a woman may enjoy ad-
ditional protection from discrimination by governments than that off ered 
by the U.S. Constitution. Whether a particular law or action violates a state 
constitution, however, turns on how that state’s courts have interpreted its 
constitution and the provision prohibiting discrimination. Th ese interpreta-
tions vary widely from state to state.

How do state constitutional protections diff er from those of the federal 
Constitution?

Federal constitutional rights can be understood as a fl oor rather than a 
ceiling. In other words, states are free to off er more protection to individual 
rights than the federal government does as long as state rights do not con-
fl ict with the federal provisions. For example, although currently there is no 
Equal Rights Amendment (ERA) in the federal Constitution, states are free 
to enact similar provisions in their own state constitutions, and several states 
have done so. State courts are also free to interpret their own constitutions 
in ways that provide more protection against gender discrimination than the 
federal Constitution. For instance, several state courts have held that their 
constitutions require a higher level of review than the intermediate scrutiny 
demanded by the federal Constitution. As a result, those courts are more 
likely to strike down gender-based laws under their state constitutions, and 
have gone beyond the federal constitutional standard to ban almost all gen-
der distinctions in their laws.

What level of review do state courts use in gender discrimination cases?
It depends on the state. As mentioned above, many state courts employ a 

higher standard of review in gender discrimination cases brought under the 
state constitutional provisions than the federal courts use in equal protection 
cases. Th e higher standard of review used by those courts makes it easier to 
challenge discrimination in those states, because those states are more likely 
to strike down gender-based laws.

Absolute Prohibition on Legal Classifi cations Based on Gender
High courts in fi ve states  —  Colorado, Maryland, Oregon, Pennsylvania, 

and Washington²⁵  —  have ruled that practically all gender-based classifi ca-
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tions are prohibited because their state constitutions impose an absolute 
standard that eliminates gender as a factor in determining legal rights. Th is 
standard is higher even than the strict scrutiny standard in federal cases 
and the only exception to it is in cases of discrimination based on physi-
cal characteristics. For instance, the Pennsylvania Supreme Court declared 
in one of the fi rst cases interpreting its state ERA that “[t]he thrust of the 
Equal Rights Amendment is to insure equality of rights under the law and 
to eliminate gender as a basis for distinction. Th e gender of citizens . . . is 
no longer a permissible factor in the determination of their legal rights and 
responsibilities.”²⁶

Strict Scrutiny of Legal Classifi cations Based on Gender
In eight states  —  California, Connecticut, Hawaii, Illinois, Massachusetts, 

New Hampshire, Texas, and Vermont  —  courts applying the strict scrutiny 
standard have ruled that gender discrimination should be treated in the 
same way as race discrimination is treated in federal cases. Th ese states con-
sider gender a suspect classifi cation and apply a strict scrutiny test to gender 
classifi cations.²⁷ A court employing this standard of review will uphold a 
state legislature’s gender-based classifi cation only when the state’s “compel-
ling interest justifi es the classifi cation and if the impact of the classifi cation 
is limited as narrowly as possible consistent with its proper purpose.”²⁸ Ver-
mont does not use the federal language of “strict scrutiny” or “suspect class” 
but has aff orded broad protections against gender-based classifi cations.²⁹

Not all states employing strict scrutiny of gender discrimination under 
their constitutions have traditional ERAs. Strong gender discrimination pro-
hibitions may also stem from less specifi c constitutional provisions that have 
been interpreted by state courts to require gender equality.

Standards Mirroring Federal Intermediate Level of Review
Th ree states that have adopted ERAs explicitly prohibiting gender dis-

crimination interpret these provisions to mirror the intermediate level of 
protection aff orded by the U.S. Constitution for gender-based classifi ca-
tions. Th e Louisiana Constitution eff ectively codifi es federal equal protection 
standards of strict scrutiny for race and intermediate scrutiny for gender,³⁰ 
and courts employ the language of intermediate scrutiny in equal protection 
cases involving classifi cations based on gender.³¹ Alaska uses a “sliding scale” 
ranging from “relaxed scrutiny to strict scrutiny,” with the level of scrutiny 
being determined by how the court assesses the importance of the rights 
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asserted and how suspiciously the court views the classifi cation scheme.³² 
Th e Virginia Supreme Court has stated that it applies the federal intermedi-
ate level of protection to gender classifi cations.³³ In addition, many states 
that do not have ERAs also follow the federal standard in interpreting their 
state constitution’s antidiscrimination provisions.

Unresolved Standards of Review for Legal Classifi cations 
Based on Gender
In six states with an ERA  —  Florida, Iowa, Montana, New Mexico, Utah, 

and Wyoming  —  state courts have not defi nitively settled on a standard of 
review. Th e Supreme Courts of Florida and Iowa have not heard any cases 
brought under their ERAs and, thus, have not had a chance to interpret 
them. Montana recognizes that the Supreme Court applies intermediate 
scrutiny to cases involving gender classifi cations, and has applied a similar 
“middle tier” test in some cases. It has not clearly articulated a standard 
of review for sex discrimination challenges under its state constitution, al-
though the fact that Montana’s courts have consistently followed the lead of 
the Supreme Court in analyzing equal protection cases is a strong indication 
that it will probably continue to do so if faced with a gender discrimination 
claim.³⁴ New Mexico uses a sliding scale standard for cases brought under 
the state’s equal protection clause, and has held that “classifi cations based on 
gender” trigger an intermediate review.³⁵ However, New Mexico’s Supreme 
Court has not reconciled this level of review with the state ERA, which 
expressly prohibits denial of equal protection on the basis of gender.³⁶ Th e 
Utah Court of Appeals has stated, without further explanation, that the state 
standard is “at least as stringent as the [federal] equal protection intermedi-
ate review for gender discrimination.”³⁷ Finally, Wyoming’s Supreme Court 
has limited the civil rights guaranteed by its state ERA to certain circum-
stances, including “property, marriage, protection by the laws, freedom of 
contracts, trial by jury, etc.,” but has not settled on a level of review.³⁸

Do any state constitutions prohibit nongovernmental gender 
discrimination?

Some states limit their ERAs to prohibit only gender discrimination by 
state actors. Th e reach of these provisions in part depends on how state 
courts defi ne state actors. For instance, some states understand “state actor” 
to include state agencies, contract agencies that work for the state, and re-
cipients of state funding. Several states, including Hawaii, New Hampshire, 
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and Virginia, have equal rights amendments that expressly apply only to in-
stances where governmental action is involved.³⁹ Other state constitutional 
prohibitions on gender discrimination, however, reach discrimination by pri-
vate individuals and institutions. For instance, Illinois has two antidiscrimi-
nation provisions: one applies only to state action,⁴⁰ but the other prohibits 
discrimination “[by] any employer or in the sale or rental of property.”⁴¹ 
Montana’s ERA is very broad and specifi cally prohibits discrimination by 
“any person, fi rm, corporation or institution.”⁴² Similarly, Pennsylvania has 
concluded that no state action is necessary to invoke the state ERA,⁴³ and 
both Massachusetts⁴⁴ and California⁴⁵ have found that sexual discrimina-
tion in private employment also violates their ERAs.

Sometimes it is hard to tell from the wording of a state constitutional 
provision whether it reaches private acts of gender discrimination or not. 
Occasionally a state constitutional provision expressly reaches some kinds of 
private action and prompts the assumption that it does not reach others. A 
constitutional provision may appear to require state action, but state courts 
will nevertheless interpret it to have a broader reach.⁴⁶ Finally, in those cases 
where a state constitutional provision does not expressly require governmen-
tal action, some advocates have successfully argued that state equal rights 
provisions may regulate private conduct that usually cannot be reached un-
der the Fourteenth Amendment.⁴⁷

Do any state constitutions prohibit discrimination that is 
unintentional?

Perhaps. As noted, the Equal Protection Clause of the U.S. Constitution 
applies only to situations of intentional discrimination or facial discrimina-
tion. It is not yet clear whether the same limitation applies to all state con-
stitutional antidiscrimination provisions. Some state courts have suggested 
that policies that are not intended to discriminate against women, but that 
nonetheless disproportionately burden women, may be challenged under 
state constitution ERAs. However, there have not yet been any instances 
where such a theory has been successful.⁴⁸ Th ere have been very few cases 
brought under state equal rights amendments using the disparate impact 
theory, but some courts have suggested that such a claim may be possible,⁴⁹ 
and Oregon’s court of appeals has indicated that its constitution also pro-
tects its citizens from unintentional discrimination.⁵⁰ Th erefore, advocates 
should not abandon disparate impact as evidence of discrimination under 
state constitutional equal rights provisions.
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What kinds of gender discrimination cases have been brought under 
state constitutional provisions?

Family Law
Most cases have arisen in the area of family law, perhaps because family 

law is considered the domain of state courts and state laws. For example, 
state ERAs have been used to invalidate diff erent age minimums for mar-
riage for men and women,⁵¹ to provide reciprocal grounds for divorce for 
husbands and wives,⁵² and to invalidate common law presumptions that 
property acquired during marriage belongs to the husband.⁵³

Discrimination in Education
State ERAs have also been used to improve girls’ educational opportuni-

ties, both in the classroom and in school athletic programs. For example, 
advocates used the Pennsylvania ERA to successfully challenge the “men 
only” admissions policy of a city high school.⁵⁴ Th e Pennsylvania ERA was 
also used to challenge the exclusion of women from the Pennsylvania Inter-
scholastic Athletic Association.⁵⁵ Washington’s ERA was also used to obtain 
better funding for female athletic programs at a state university.⁵⁶ See chap-
ter , “Education.”

Economic and Employment Discrimination
State ERAs have also been used to fi ght economic discrimination against 

women. For example, in Pennsylvania the ERA was used to eliminate gen-
der diff erences in insurance rates,⁵⁷ and in Colorado the state ERA was used 
to challenge an employer health insurance policy that did not cover medical 
expenses associated with normal pregnancy.⁵⁸ In employment discrimina-
tion, states have diff ered on whether their ERAs cover sexual harassment. 
In Pennsylvania, a district court decided that the state constitutional ERA 
does not provide protection against sexual harassment,⁵⁹ but in Montana, 
the state Supreme Court held that the state’s equal protection provision in 
conjunction with the Human Rights Commission provides the only remedy 
for sexual harassment.⁶⁰ Maryland has invalidated prohibitions on women 
holding certain jobs,⁶¹ while California’s ERA focuses specifi cally on em-
ployment and has been used to invalidate many diff erent forms of gender 
discrimination.⁶² See chapter , “Employment.”

Affi  rmative Action
State constitutional equal rights provisions create an interesting dilemma 

for courts when they review affi  rmative action programs. Affi  rmative ac-
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tion programs generally give some assistance to a historically disadvantaged 
group, such as women. On the other hand, ERAs and other equal rights 
provisions generally require formal equality, meaning that politicians, state 
actors, and some private actors are unable to take actions that categorize 
people on the basis of gender, race, or another protected characteristic. Af-
fi rmative action programs, however, depend on such categories in order to 
remedy years of discrimination and institutionalized prejudice. Because af-
fi rmative action programs categorize people by race or gender, the Equal 
Protection Clause of the federal Constitution has been used to strike down 
some affi  rmative action programs as illegally discriminatory.⁶³ Surprisingly, 
few affi  rmative action programs have been challenged under state constitu-
tions. California has found that an affi  rmative action program in the De-
partment of Corrections did not violate the equal rights provision of its state 
constitution,⁶⁴ but the state later amended its constitution to specifi cally 
prohibit any affi  rmative action by state actors.⁶⁵ Washington used an alter-
native approach to reconcile equal rights and affi  rmative action by holding 
that affi  rmative action programs do not implicate the state’s ERA so long as 
the law favoring one gender is intended solely to ameliorate the eff ects of 
past discrimination.⁶⁶

Can state constitutions be used to expand reproductive rights?
Yes, state constitutional ERAs can be a source of expanded protections 

for reproductive rights, as detailed in chapter , “Reproductive Freedom.” 
As that chapter notes, state constitutional protections for privacy, liberty, 
and ERAs can all be sources of expanded rights, where the courts are will-
ing to see their state constitutional protections as independent of the federal 
Constitution.

Can ERAs be used in other forms of advocacy besides litigation?
Yes. In some states the passage of the ERA spurred the state legislature 

to reform state laws to make sure they conformed with the requirements of 
the ERA. For example, after the ERA was enacted in New Mexico, the leg-
islature established an equal rights committee that reviewed all New Mexico 
laws and recommended revisions to eliminate discriminatory provisions. 
Most of the recommendations were eventually adopted.⁶⁷

Furthermore, the presence of an equal rights amendment in a state can 
be a valuable tool in legislative and administrative advocacy. For example, 
the women’s coalition in Montana, the fi rst (and so far only) state to pass a 
law prohibiting gender-based insurance rates, used that state’s Equal Rights 
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Amendment as one of the policy reasons why the legislation should be 
adopted.

State court interpretations of state constitutional provisions may infl u-
ence other states.⁶⁸ For instance, Vermont cited Oregon’s interpretation of 
its constitutional prohibition of gender discrimination when deciding that 
Vermont’s constitution required a high strict scrutiny standard of review for 
gender distinctions.⁶⁹

State courts’ interpretations of their constitutions may also infl uence the 
federal judiciary in its interpretation of the U.S. Constitution.⁷⁰ For in-
stance, California’s adoption of strict scrutiny review for gender classifi ca-
tions in  is considered to be one of the decisions that led the way for 
the U.S. Supreme Court to begin invalidating laws that discriminated on 
the basis of gender.⁷¹

As more states enact their own equal rights amendments and their courts 
use a higher level of review for gender-based discrimination, federal courts, 
including the Supreme Court, may feel some pressure to improve the con-
stitutional protections aff orded to women. In the absence of a federal Equal 
Rights Amendment, this may be the best alternative to ensure equality for 
women across the country.

Constitutional Limits  on 
Antidiscrimination Laws

Other than the Equal Protection Clause, what other constitutional 
provisions aff ect women’s rights and women’s equality?

Th e Equal Protection Clause is not the only constitutional provision that 
aff ects women’s rights. Th e right to privacy is derived from several constitu-
tional amendments and has been used to establish women’s rights to decide 
when and if to have a child, use birth control, and choose an abortion, and 
thus control their own bodies.⁷² See chapter , “Reproductive Freedom.” 
Th e Nineteenth Amendment guarantees a woman’s right to vote. Addition-
ally, the Due Process Clause of the Fourteenth Amendment, which says that 
no person may be deprived of life, liberty, or property without due process 
of law, may also be used to protect women against discrimination in some 
situations. For example, this provision has been used to invalidate manda-
tory leave policies for pregnant women.⁷³

In recent years, however, the Supreme Court has made clear that while 
the Constitution can be an important weapon to fi ght discrimination against 
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women, it can also be used to invalidate federal laws meant to promote 
women’s equality. Several Supreme Court cases have held that under the 
Eleventh Amendment of the Constitution, states cannot be sued under vari-
ous federal antidiscrimination laws. Th e text of the Eleventh Amendment 
states that federal courts cannot hear cases brought against a state by citizens 
of another state or a foreign country, but over the years, many judges have 
interpreted it more broadly to mean that states cannot be sued by anyone 
in federal court or under federal law without their consent, with a few im-
portant exceptions. One of these exceptions occurs when the federal law is 
directed at remedying and preventing discrimination that violates the Equal 
Protection Clause. In such a circumstance, the federal law may be enforced 
against a state without its consent, if Congress is clear about its intention to 
do so and the remedy against the state is proportional to the discrimination 
the law addresses. So far, however, the Supreme Court has held that state 
employees cannot sue their employer for damages under the Age Discrimi-
nation in Employment Act or the employment discrimination provisions of 
Title I of the Americans with Disabilities Act.⁷⁴

Fortunately, laws designed to remedy discrimination against women have 
fared somewhat better. In , the Supreme Court decided that state em-
ployees denied their rights to take leave to care for family members under 
the Family and Medical Leave Act (FMLA) could sue the state for money 
damages.⁷⁵ Th is was an important decision that reaffi  rmed Congress’s power 
to design laws addressing discrimination at the state level and the federal 
level and ensured that some victims of discrimination could still have their 
day in court.

In Nevada Department of Human Resources v. Hibbs, the Court acknowl-
edged that the FMLA was passed with the recognition that the burdens of 
caring for infants and for sick family members fall disproportionately on 
women, making it more diffi  cult for them to succeed in the workforce. It 
reasoned that the FMLA attempted to address this reality by protecting the 
jobs of individuals who needed time off  work to tend to certain family re-
sponsibilities, and by ensuring that such leave was available to men as well 
as to women. Th e Court then went on to hold that the federal court rem-
edy was an appropriate exercise of congressional power given evidence of 
the persistence of the stereotypes among employers that caregiving was a 
woman’s responsibility, not a man’s, and the accompanying discrimination, 
in spite of previous attempts to address sex discrimination through Title VII 
of the Civil Rights Act and the Pregnancy Discrimination Act. With this 
decision, the rights of state employees to enforce the FMLA and certain 
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other laws seeking to ensure that state employers treat their employees in a 
nondiscriminatory way have been preserved.

Are there other constitutional limits on federal laws meant to promote 
women’s equality?

Yes. Th e federal government is a government of limited powers. Th is 
means that Congress can only pass a law if the Constitution specifi cally gives 
it the power to do so. Th e Equal Protection Clause, as mentioned above, is 
one provision often interpreted to allow legislation aff ecting state practices. 
Th e Commerce Clause,⁷⁶ which gives Congress the power to pass laws regu-
lating interstate commerce, has also been used to provide the authority for 
many diff erent kinds of legislation on issues aff ecting the economy and thus, 
by extension, interstate commerce. Antidiscrimination laws such as Title VII 
of the Civil Rights Act of  were enacted under Congress’s Commerce 
Clause power.

In the s, however, for the fi rst time in over fi fty years, a bare major-
ity of the Supreme Court began to strike down some federal legislation as 
exceeding Congress’s powers under the Commerce Clause.⁷⁷ Th is new trend 
in jurisprudence has limited to some extent the federal government’s power 
to pass many sorts of social legislation. For instance, in  the Supreme 
Court invalidated a portion of the federal Violence Against Women Act 
(VAWA), a decision of great concern to women’s rights advocates through-
out the country.

Th e VAWA,⁷⁸ passed in  and reauthorized in , stated that in-
dividuals had a civil right to be free from gender-motivated violence⁷⁹ and 
provided a means for victims of such violence, most often women, to go to 
court to seek damages from their attackers. In United States v. Morrison,⁸⁰ 
the Supreme Court held that the VAWA civil rights remedy was simply 
beyond Congress’s powers and therefore unconstitutional. Even after not-
ing that Congress had made extensive fi ndings as to the economic costs of 
violence against women, the Court held that gender-motivated violence did 
not substantially aff ect interstate commerce, and thus the Commerce Clause 
did not give Congress the power to pass laws on the subject. Th e Court also 
reasoned that questions of violence and of family law, like that addressed by 
the VAWA civil rights remedy, were “truly local” and inappropriate subjects 
of federal legislation.

Th is case remains disturbing for women’s advocates, for it limits the 
power of the federal government, which has traditionally been the protector 

Lapidus_pp001-084.indd   18Lapidus_pp001-084.indd   18 2/9/09   12:37:22 PM2/9/09   12:37:22 PM



 Constitutional Rights: Equal Protection  

of civil rights in this country. By categorizing matters related to the family 
as “truly local” and suggesting that the federal government has no power to 
legislate in these areas, the Supreme Court may be cordoning off  from fed-
eral law issues that are very important to women’s equality, such as domestic 
violence.
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