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MEMORANDUM IN SUPPORT OF MOTION

INTRODUCTION

The Hawaii Youth Correctional Facility (HYCF) isdangerous place for
any child and is particularly unsafe for teenagens are, or are perceived to be,
lesbian, gay, bisexual or transgender (LGBT). rRi#$ are teenagers who have
been confined at HYCF and subjected to unrestraaméieL GBT discrimination
and abuse and sex stereotyping by staff and otaetsyincluding frequent
physical and sexual assaults and pervasive vebogkeaand threats. Although C.P.
and J.D. threatened suicide and R.G. engagedfimséilation and attempted
suicide, defendants’ only response to repeatecestgtior help from plaintiffs and
their medical providers has been to isolate plfstsometimes in solitary
confinement, resulting in further psychologicaltdiss from lack of social contact.

Despite years of advocacy and intervention effomduding most recently
by the U.S. Department of Justice (DOJ) (DeclaratibLois Perrin (Perrin Decl.)
1 3, Ex. 1-2.), defendants continue to operate HW@Rout adequate policies,
procedures and training to ensure ward safety.ekample, two weeks ago HYCF
readopted virtually the same policies that DOJ tbresulted in “major
constitutional deficiencies in the harm protectieasures in place at the facility.”
(Perrin Decl. Ex. B (hereinafter DOJ Report) 3-4.0.0f specific concern here,

defendants continue to provide grossly inadequepanses to complaints of anti-
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LGBT harassment and sex stereotyping. R.G., QP JaD. all have been in and
out of HYCF in recent months, and live in fear kmogvthat staff and ward abuse
will continue unabated the next time they are sektYCF, and may even
intensify because of their lawsuit.

Plaintiffs seek preliminary injunctive relief ongiih due process, equal
protection and establishment clause claims to regigfendants to take basic
measures necessary to redress the severe climatéi-0iGBT and sex-
stereotyping harassment at HYCF, including by prilymetaining a mutually-
agreeable corrections expert to guide developmmhtraplementation of policies,
procedures and training regarding protection ofdsaand to ensure that HYCF
staff does not preach to wards or otherwise promaigion. Plaintiffs also seek
injunctive relief requiring defendants to facilggblaintiffs’ legal visits and calls at

HYCF.

Plaintiffs’ equal protection and due process cldiease defendants between
a rock and a hard place. If defendants contendtad general policies and
procedures designed to protect youth from harassamehabuse by staff and other
wards, then defendants’ failure to address pereaani-LGBT harassment and
sex-stereotyping establishes that defendants aceminatorily enforcing and
failing to train staff and wards regarding HYCFipms and procedures. Because

continued physical, sexual, and verbal abuse ftgthe legitimate state interest,
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plaintiffs are likely to succeed on the merits aheérefore, are entitled to
preliminary relief on their equal protection claif®n the other hand, if defendants
concede, as the DOJ Report found, that HYCF lacksips, procedures and
training necessary to protect youth from abuse, tiezessarily concede defeat on
plaintiffs’ due process claim.

The same injunctive relief is sought on the equadqztion and due process
claims. Consequently, the Court may grant relre€her claim without recourse
to the other or may rely on both provisions to supghe relief necessary to
prevent further constitutional violations. Defentaalso should be enjoined from
continuing their customs of endorsing religion aestricting plaintiffs’ access to
counsel.

FACTUAL BACKGROUND

Despite a two-year effort by the ACLU of Hawaiigersuade defendants to
correct serious constitutional deficiencies at HY(€Errin Decl. | 4, Ex. B, { 3)
and a year-long investigation by DOJ culminating twonths ago in a scathing
report detailing conditions at HYCF that violaterds constitutional rightsid),
defendants continue to bury their heads in the,agndring unsafe and abusive
conditions caused by nonexistent or entirely inadég policies, procedures and
training. (1 2, Ex. A; Bidwell Decl. {1 13, 14,.16The pervasive climate of abuse

at HYCF, and the use of extended periods of iswiai “protect” vulnerable
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youth by minimizing their social interaction, arfeparticular concern to plaintiffs,
because they have been the targets of severe GBfi-lharassment and sex-
stereotyping by Defendant Tufono-losefa, the Ydtakility Administrator (YFA),
staff and other youth.

Plaintiff R.G. is 18 years old and has been codfiaeHYCF on three
occasions, including onadter this action was filed. (R.G. Decl. 11 3, 7, ®)G.
is under HYCF's jurisdiction until her ¥%irthday. (d. 11 3, 7, 9.) Defendants
have subjected R.G. to a relentless crusade o$$raent because she is gall. (
114,5, 8,9, 10,12, 13, 14, 15, 16, 19, 20, 8729, 30, 31, 32, 33, 34, 35, 37, 38,
39, 40, 42, 43.) During R.G.’s confinement at HY ©efendants Rosete and
Josiah began preaching their religious views to.Rsfating that she should make
the “right” choice to be heterosexual because Gadexwomen to have children,
that being gay is “not of God” and that “God mad#af and Eve, not Adam and
Steve.” (d. §9.) Defendant Rosete highlighted anti-gay pgessan her Bible
and showed them to R.Gld({ 10.)

Staff threatened to send R.G. to “the boys sidaheffacility or to isolation
If R.G. talked with or about her girlfriend, althgiustaff and other wards talked far
more graphically about their heterosexual relatigps (d. § 10, 11, 13,33, 36.)
Defendant Holloway told R.G., “this ‘I love you’ glnas got to stop. Who do you

think you are? If we wanted you to have relatiopshkve’d bring the boys over.
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It's not fair to the other girls to see you two étiger. It's disgusting.” I¢. 1 16.)
Defendant Hubbell actively encouraged a datingiaglahip between R.G.’s
girlfriend and a male ward, passing notes betwkernwo of them while both were
housed at HYCF. 4. 1 17, 18, 19, 20, 23.)

Frustrated with the prohibitions against speakongrtsitting by her
girlfriend, and devastated by defendants’ attertgptsreak up their relationship
while encouraging her girlfriend to date a maledyd.G. engaged in self-
mutilation — her only available form of communiceti— in order to express her
feelings for her girlfriend. Id. 11 21, 22.) Staff ignored R.G.’s suicide watch,
(Perrin (Decl. Ex. 2 at 3, 6, R.G. Decl. 11 22-2)] Defendant Hubbell
tormented R.G. by waiving in R.G.’s face a noterfroer girlfriend to the male
ward. (R.G. Decl. § 23.) Defendant Hubbell's s&amnt torture drove both girls to
attempt suicide on September 10, 2004. 1 24-25; Perrin Decl. | 2, Ex. A.)
Having failed to break up R.G. and T.R.’s relatimpsthe YFA held a group
meeting where she expressed her views that beyng/ga “wrong” and
“disgusting” and required other wards to develdpswand punishments for them.
(Id. 191 27-35.) Despite R.G.’s grievances and leftera medical staff,
defendants have ignored the anti-gay discriminadioth harassmentld( 11 38,

39, 40; Bidwell Decl. § 57.)
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Plaintiff C.P. is a 17-year-old transgender girloAtas been confined at
HYCF on three occasions. (C.P. Decl. 11 2, 1(66252.) C.P. is subject to the
continuing jurisdiction of HYCF until her ¥&irthday. (d. § 10.) During her
first stay at HYCF, C.P. was housed with the othids, but her requests for a bra
were denied (even though she physically neededante$he was forced to wear
boys’ clothing. [d. 11 12, 13.) Shortly after arriving at HYCF, defantiTavako
dubbed her “twinkle toes” and “fairy;” defendanti&io called her “cupcake” and
“fruitcake” and told her she was not allowed toyphath her hair “like the girls;”
and male staff routinely referred to her as “him’ad’boy.” (d. 1 15, 17, 18, 20,
21.) Defendants’ disregard for her gender idemfitickly led to C.P. being placed
on suicide watch. Iq.  21; Bidwell Decl. § 40, Ex. 2.) Pleas from thedal
staff to address the harassment went unansweBadwell Decl. ] 40-41, Ex. 6.)
Additionally, during C.P.’s initial months at HYCHe wards were precluded
from having any personal effects in their cell€.R. Decl.  23.) Defendants later
changed the policy to allow wards to have only 8sah their cellsid.) despite
being on notice since July of 2003 that such atjm@evas unconstitutional (Perrin
Decl. 7, Ex. E.).

The YFA transferred C.P. to be housed with the boy&eptember 2004,
when the rest of the girls were transferred temgreo Utah. (C.P. Decl. | 28;

Bidwell Decl. 1 42). The entire medical staff fietl the YFA and Defendant
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Agnew of their grave concerns that C.P. would b&afeon the boy’s side.
(Bidwell Decl. 1 44, Ex. C.) Defendants Agnew dndono-losefa ignored the
advice of the medical staff, thus subjecting CoRretentless abuse, including name
calling such as “faggot” and “mahu,” physical aea$al assaults, masturbation
directed at her, and threatening commands sucbuak ‘my dick”, “put this in
your mouth and suck on it”, or “give me head,” dniekats of rape and assault.
(C.P. Decl. 11 32, 33; Bidwell Decl. 1 27.) HYQRfgdid nothing to address the
abuse and harassment, sometimes encouraging migemg in it. (d.)
Defendants’ response to the harassment was ekéctv isolate C.P.,
depriving her of social interaction. (C.P. DecRM Exs. A, B.) C.P. was released
from HYCF in December 2004 but returned on Aug@st2D05. (C.P. Decl.
1 51.) Upon her return, defendants held her iagglconfinement for 6 days,
allowing her one hour a day to leave the cell &mreation and showeringld(
1 55.) But staff and wards continued to tormemtdased on her gender identity.
(Id. 11 57, 59.)
Plaintiff J.D. is an 18-year old boy who has beeRiYCF on two occasions
and is subject to HYCF's jurisdiction until his"ABirthday. (J.D. Decl. § 2.)
Defendants ignored J.D.’s repeated pleas for laglg,allowed severe anti-gay
abuse (J.D. Decl. 11 5, 7, 10, 11, 12, 14, 1843/Bidwell Decl. 11 20, 22, 23),

including having semen rubbed onto his face (J.€clf 19, Ex. B), being
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jumped on and subjected to pantomimed anal rapkidimg in the showerijd.),
being told by other wards “give me head,” and be&alled names like “fucking
faggot” and “homo.” Id. 1Y 3, 13, 21, 23, 46, Ex. B.) One ward hungdssidles
in J.D.’s face and on another occasion placedestsctes in J.D.’s handsld(

17, Ex. B.) This abuse occurred in the presenctadf, who again largely ignored
the issue. When Defendant Haina was asked by anatird if J.D. was gay,
Defendant Haina replied, in the presence of otreeds; “Yes, [he] is a legal
known fag. (Bidwell Decl. § 31.) Plaintiff wrote several graawces to the YFA,
who responded by placing J.D. in isolation. (Decl. Y 32-35, Ex. A.)

In early 2005, a Hawaii family court judge issuedegision informing the
supervisory defendants of the urgent need for Goedi and operation procedures
that are appropriate to the treatment of [LGBT]tpuhat set standards for the
conduct of youth correctional officers and othaffstand that provide on-going
staff training and oversight” in order to addrdss tsystemic” problem of anti-
LGBT harassment at HYCF. (Bidwell Decl. § 32.) p&pded to the order was
“The Model Standards Project: Creating Inclusivet8ms for LGBTQ Youth in
Out-of-Home Care,” which sets forth recommendatifonsreating child welfare
settings that are safe, respectful and nurturinde&bian, gay, and transgender

youth. (Perrin Decl., § 17, Ex. KRven though the decision recommended the
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adoption of LGBT protective standards without deldgfendants admittedly have

taken no steps to address the harassment of LGBthw HYCF. [d. 1 10.)
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ARGUMENT

STANDARD FOR GRANTING INJUNCTIVE RELIEF

On a preliminary injunction, “[tlhe district coud not required to make any
binding findings of fact; it need only find probétes that the necessary facts can
be proved.” Sierra On-Line, Inc. v. Phoenix Software, |39 F.2d 1415, 1423

(9th Cir. 1984). A preliminary injunction is wanted when plaintiffs show either

(1) a likelihood of success on the merits and thesjility of irreparable
injury or (2) the existence of serious questionsigdo the merits and the
balance of hardships tipping in [their] favor. Ebkdwo alternatives
represent extremes of a single continuum, ratteer tivo separate tests.
Thus, the greater the relative hardship to [plésjtithe less probability of
success must be shown.

Warsoldier v. Woodford}18 F.3d 989, 993-94 (9th Cir. 2005) (internal tcotas
omitted). In addition, “advancement of the pulniiterest” is one of the
“traditional equitable criteria for granting a preinary injunction.” Mayweathers

v. Newland 258 F.3d 930, 938 (9th Cir. 2001) (citation oedit

1. PLAINTIFFS HAVE STANDING TO SEEK INJUNCTIVE RELIEF
Injunctive relief is appropriate because all thp&entiffs reasonably expect

that they will be returned to HYCF and are “readisily threatened by a repetition

of [the violation]” of their constitutional rightsArmstrong v. Davis275 F.3d 849,

860-61 (9th Cir. 2001) (citation omitteddee also Demery v. Arpaid78 F.3d
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1020, 1027 (9th Cir. 2004hodgers-Durgin v. de la Vind 99 F.3d 1037, 1041
(9th Cir. 1999) én bang.

In Demerythe Ninth Circuit held that pretrial detainees Btahding to seek
injunctive relief even though they had been relddsam the facility because the
record showed that plaintiffs had been incarceregpdatedly, and were likely to
be reincarcerated and subjected to the same umnatiosial conditions. 378 F.3d
at 1027. Similarly here, plaintiffs have been meaated repeatedly and are likely
to be reincarcerated. R.G. and C.P. each havedstaimed three times at HYCF.
C.P. was harassed and held in isolation at HYCR feeek just before the
complaint was filed, and R.G. was sent back to HYAG# released again since
filing. (C.P. Decl. 11 20, 25, 51-52; R.G. Ded.A| 47.) J.D. has been sent to
HYCF twice in the past fourteen months. (J.D. D&€§l2, 48.) Both R.G. and
C.P. have run away from home and from other placésnand it is likely that they
will run away and be returned to HYCF again. (BaihviDecl. 1 59.) Most
importantly, all three plaintiffsurrentlyare committed to the legal custody of the
executive director of the Office of Youth Servicdsfendant Agnew, to be
incarcerated at HYCF subject to defendants’ disamdb place them elsewhere in
the community. Consequently, even if plaintiffsroihing to violate the terms of
their release from HYCF, defendants have discrataecide at any time that

they should be returned to HYCF.
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In Armstrong the Ninth Circuit reviewed an analogous case d@inoby
parolees challenging disability discrimination @rple revocation hearings.
275 F.3d at 866. The Court found plaintiffs haghging to seek injunctive relief
because they could not necessarily avoid fututeyrpy refraining from illegal
conduct, as revocation hearings could be institutigtdbut probable cause, and
without a law enforcement officer witnessing are@#d violation, based on mere
suspicion of misconductd. Like the parolees iArmstrong plaintiffs may be
returned to HYCF for mere suspicion of miscondbet falls well short of
unlawful activity — or even for conduct of a thpdrty over which plaintiffs have
no control. For example, since the filing of thtion, R.G. was sent back to
HYCF because she received an unsolicited, sexealhicit letter from a much
older woman in her treatment program. Similafiy;.iP. has a problem at home,
she will be sent back to HYCF because defendatiesvieealternative placements
are unavailable. (C.P. Decl. § 65.) Thus, plsmhave a reasonable expectation
that they will again be returned to HYCF, whereetefants’ challenged conduct

will continue unabated unless it is enjoined.
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.  PLAINTIFFS ARE LIKELY TO SUCCEED ON THEIR DUE
PROCESS CLAIM

A. Plaintiffs Have a Due Process Right to Reasonablyafe
Conditions and Freedom from Unreasonable Restraint

1. The Fourteenth Amendment Governs the Constitutionaty
of Conditions in Juvenile Correctional Facilities

Wards at HYCF have been adjudicated “delinquerdt’aonvicted of
crimes. H.R.S. § 571-1. Because they have nat b#erded the right to jury trial
and the other “constitutional guarantees tradifigressociated with criminal
prosecutions,” thenore protectivéddue Process Clause of the Fourteenth
Amendment, rather than the Eighth Amendment, gevtgrair conditions of
confinement.See Gary H. v. Hegstrqr831 F.2d 1430, 1432 (9th Cir. 198%ge
alsolngraham v. Wright430 U.S. 651, 671 n.40 (1977). Courts applylegDue
Process Clause to assess conditions of confinefimeinicarcerated children have
applied the standards set forth in two Supreme G@ases addressing similar
populations:Bell v. Wolfish441 U.S. 520 (1979), which addressed the rights o
adult pretrial detainees, avungberg v. Romed57 U.S. 307 (1982), which
concerned the rights of mentally disabled individuavoluntarily committed by
the state.

In Bell, the Supreme Court considered the due process ofjptetrial
detainees, who, like juveniles, are incarcerateacbue not been convicted of

crimes, and held that conditions are unconstitafidithey “amount to
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punishment.’Bell, 441 U.S. at 535. Thus, where defendants creeafe
conditions or impose isolation on detainees witegoress intent to punish, they
violate due procesdd. at 538. Moreover, even without a showing of intent
punish, if no legitimate purpose for the challengeddition appears, or if the
condition appears excessive in relation to a namtwme purpose, “a court
permissibly may infer that the purpose of the gouwsntal action is punishment
that may not constitutionally be inflicted” on umsacted detaineesld., 441 U.S.
at 539.

In Youngbergthe Supreme Court held that a mentally disabidoridual
who was involuntarily committed to a state instdnthad a protected liberty
interest in reasonably safe conditions of confineinaad freedom from
unreasonable bodily restraint. 457 U.S. at 315Applying Bell and other earlier
cases, the Court again held that to determine \ehetimditions violate due
process, a court must “balanc[e] [the individualilsgrty interest against the
relevant state interestsld. at 321. As irBell, the key is whether the state’s action
serves a legitimate interest, and whether the @hgdld condition is excessive in
light of that interest.ld. Whether an unsafe or restrictive condition isesstve
depends on whether it reflects the judgment ofifiedlprofessionalsyoungberg

457 U.S. at 321-22, or is “such a substantial dapafrom accepted professional
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judgment, practice, or standards as to demongtrateéhe person responsible
actually did not base the decision on such a juddrhkl. at 323.

Several courts, including the Ninth Circuit, haeéed onYoungbergn
assessing the constitutionality of juvenile comatis of confinementSee Gary H
831 F.2d at 1432A.M. v. Luzerne County Juvenile Detention (37.2 F.3d 572,
585, n.3 (3d Cir. 2004) (holding juvenile-detentaenter has duty to protect wards
from harm “whether self-inflicted or inflicted bytleers”); Alexander S. v. Boyd
876 F. Supp. 773, 797-98 (D.S.C. 1995) (same).

B. Defendants Customarily Violate Plaintiffs’ Due Pro@ss Rights

Applying YoungbergBell and their progeny to HYCF’s conditions and
practices, plaintiffs are likely to succeed on mierits of their due process claim
because defendants routinely, as a matter of pahdypractice, subject plaintiffs
to unsafe conditions, including a pervasive clin@tsexual, physical and verbal
anti-LGBT harassment, and unnecessarily restricoraditions of confinement,
including long periods of isolation. (R.G. Decl. 20, 45; J.D. Decl. 11 32-35; C.P.
Decl. 11 38, 29, 55.) In so doing, defendantstamitislly depart from accepted
professional judgment and impose conditions thaemmissibly punish plaintiffs,

for whom reintegration into their families and coommrties is the ultimate goal.
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1. Defendants Maintain Unreasonably Unsafe Conditions

Defendants have subjected and threaten to continsigbject plaintiffs to
unreasonably unsafe conditions at HYCF by failidgquately to promulgate
constitutionally-sufficient policies, train staigarding protection of wards; adopt
and implement a classification system; supervigernies; establish a sufficient
grievance procedure; and take remedial measuresponse to plaintiffs’
complaints of harassment by staff and other waRlaintiffs’ claims are supported

by the DOJ Report, which found that:

The State fails to protect youth from: (1) selffha(2) staff
violence; (3) youth-on-youth violence; (4) excessixge of
disciplinary isolation; (5) lack of supervision;d(6) an
inadequate grievance system.
(DOJ Report 5-6.) Indeed, DOJ found that theselitioms not only violated
wards’ due process rights, but “are so egregious a®late even the more

stringent Eighth Amendment standardlt. @t 5.)

a. Lack of Adequate Policies and Failure to Train

The DOJ Report found that the “most fundamentablemm that plagues
HYCF is the absence of policies or procedures tegothe facility.” (DOJ
Report at 3.) This problem is compounded by dedatsl failure to train staff.

(Id. at 4) ("Security staff . . have received no training in over five yearsd &ave
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no rules to guide their decisioris(emphasis added). The result of defendants’
lack of policies and training is not surprising:
Security staff have stepped into the vacuum of roadé taken
control of every aspect of the operation of thelifsic. . . [Staff]
routinely use excessive force against youth, cenyiouth to their
cells for days on end, discipline youth withouttifisation or
oversight, deny youth access to medical and méetth

services, and prevent youth from receiving edupatio. it is our
impression that this situation has existed for gear

(1d).

The absence of adequate policies and proceducesngounded by
defendants’ failure to train the individuals expetto enforce them. DOJ found
that “staff and administrators were either unavedrihe existence of any policies
or procedures or were cognizant of their existgretegnorant of their content.”
DOJ Report at 4 n.4. Moreover, defendants contteieas of August 12, 2005,
HYCEF still has not trained its staff regarding preper use of force, investigation
techniques, or the identification and protectiowwaherable youth. (Perrin Decl.
5.)

In light of the pervasive harassment of LGBT yobgtstaff and other
wards, the supervisory defendants’ failure to prigate policies and procedures
for ensuring ward safety and failure to train stafprotect wards, including the
plaintiffs and other “invisible” LGBT wards (BidwieDecl. § 18), substantially
departs from accepted professional judgment, stdpaintiffs to a punitive

environment and indicates, at best, deliberatdferéince to plaintiffs’ safety.
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The Third Circuit recently considered a similauation inLuzerne County
372 F.3d 572. The plaintiff, a juvenile who wasasdted repeatedly by fellow
wards in a detention facility, charged that thetees lack of policies to ensure
youth safety and failure to train its staff on noeth of identifying and protecting
vulnerable youth violated his due process rigl8ee idat 575. The court
reversed summary judgment for the defendants, inglhat a reasonable jury
could find the plaintiff's injuries were a foresééaconsequence of the center’'s
lack of policies and procedures and failure tantraithich deviated substantially
from accepted professional judgmeid. at 581-86.

Similarly, here, HYCF's lack of minimally adequatelicies, procedures
and training to ensure ward safety resulted inthrehtens to cause additional
abuse of plaintiffs by staff and other wards scesevthat it has caused each of the
plaintiffs to contemplate suicide and one of themiffs to engage in self-
mutilation and attempt suicide. (R.G. Decl. 1123;,C.P. Decl. T 21; J.D. Decl.

1 30; Bidwell Decl. T 40; Ex. B.) HYCF's lack oblcies and procedures
necessary to ensure a safe environment, suchradickion and protection of
vulnerable youth, supervision of youth, appropriajgorting and response to staff-
on-youth and youth-on-youth abuse, and handlingyiefzances, is a substantial

departure from accepted professional judgment amhsno legitimate
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governmental interest, and subjects plaintiffsuaifve living conditions (Perrin
Decl. Ex. L (LGBTQ model standards); Ryan Decl. BX.

Since the filing of the Complaint in this actiatefendants have readopted
the same 1984 policies that DOJ condemned as “@etdand intended for an
adult institution.” (Perrin Decl. Ex. B; DOJ Report 4, Ex.D) Thickaard step
makes it abundantly clear that conditions at HYGIFFrvat improve without a

court order.

b. Inadequate Staffing And Supervision

Anti-LGBT abuse is rampant at HYCF. (C.P. Decl12420; R.G. Decl 11
10, 15, 36.; J.D. Decl. 9 3-6, 17-19.) Suchmétnent is the predictable result
of defendants’ inadequate staffing and supervis(@©OJ Report at 16 (“T]he lack
of supervision of youth is [a] contributing factdd’ unconstitutionally hazardous
conditions at HYCF)); Perrin Decl. Ex. | at 10 (OlReport);see also Luzerne,
372 F.3d at 581. Defendants have “employed arffio&nt number of staff at
HYCF to monitor youth, and the staff that are engptbthere have no training in
adequate monitoring procedures. As a result, yatgHrequently able to exploit
the gaps in supervision and harm other juveniléd®OJ Report 16.) Indeed,
given the obvious relationship between staffingels\and safety in a custodial
setting, inadequate staffing even supports a fondindeliberate indifference.

Luzerne 372 F.3d at 581.

sf-2010414 19



C. Failure to Adopt an Appropriate Classification
System

DOJ found that HYCF’s frequent failure to proteotth from assaults by
other wards can be attributed in part “to the absert a classification criteria for
housing youth. . . . [S]taff place aggressive youitn vulnerable youth regardless
of the risk of harm.” (DOJ Report at 16 sound classification system is
necessary to provide incarcerated juveniles wiisoaably safe conditions,
including the right “to reasonable protection fridme aggression of others, whether
‘others’ be juveniles or staff.Alexander S.876 F. Supp. at 797-98¢e also
Redman v. County of San Die@d2 F.2d 1435, 1440 n.7 (9th Cir. 1991); Perrin
Decl. Ex. K (Al Report). Defendants’ failure taaskify wards and practice of
placing aggressive youth with vulnerable youthludag vulnerable transgender
girls with aggressive boys, has resulted in andicoas to threaten repeated
physical and sexual assaults on J.D. and C.P pamnasive verbal harassment of
all plaintiffs. (Perrin Decl. Ex. J at 6 (repoftapurt-appointed expert regarding
conditions at California Youth Authority) (notinge “growing professional
consensus that effective classification systemg&ssential to the safe and efficient

operation of correctional systems”).)
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d. Ineffective Grievance Procedure

DOJ found that HYCF'’s grievance procedures ardlyalawed in both
design and execution. “The most significant ledglciencies with the grievance
system at HYCF are the difficulty in filing clainasid the common presence of
intimidation and retaliation against those youttovane able and dare to do so.”
(DOJ Report at 20-21 (former administrator concetieat he simply could not
complete investigations” due to resistance and @itk by YCOs).)

In Luzerne the Court found that evidence of an inadequalieypfor
reviewing and acting on incident reports could supp finding that “the Center
disregarded an obvious consequence of its actamely, that residents of the
Center could be at risk if information gleaned frbra incident reports was not
reviewed and acted upon.” 372 F.3d at 583. Likewhere, defendants’ failure to
establish an adequate policy for reviewing anchgatipon grievances and incident
reports contributes directly to the unsafe envirentrat HYCF.

2. Defendants Use of Isolation Is Inconsistent with
Professional Standards and Constitutes Punishment

Due process guarantees juveniles freedom from sonadble bodily
restraint. Youngberg457 U.S. at 315-16. It is well established thatuse of
isolation for juveniles is punitive except whereegsary to restrain a violent
juvenile for a short period of timeSee, e.gMilonas v. Williams

691 F.2d 942-43 (9th Cir. 1982) (affirming injurgstiagainst placing children in
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isolation for any reason other than to containenvbehavior)see also Santana v.
Collazg 714 F.2d 1172 (1st Cir. 1983) (experts’ testimonyack of therapeutic
and disciplinary benefits from isolation sufficigntwarrant remand for further
factual findings). Even the threat of isolatiors lbeeen held to constitute
punishment in certain circumstancedee Finney v. Arkansas Bd. of Correction
505 F.2d 194 (5th Cir. 1974) (characterizing thredh of solitary confinement as
“mental punishment”). Defendants have not promigiga policy limiting the use
of isolation to situations where it is necessargdatrol a violent individual, so
YCOs impose isolation at will.

Juveniles are particularly vulnerable to the damggpsychological effects
of isolation, including extreme loneliness, anxjegge, and depression, among
other potentially debilitating emotional and psyidgical problems.See, e.g.,
Hegstrom 831 F.2d at 1434 (Ferguson, J., concurrikbl;. by Hewett v. Jarrard
786 F.2d 1080, 1088 (11th Cir. 1986) (“Juvenilese@aren more susceptible to
mental anguish than adult convicts”); (Bidwell DEER6; Ryan Decl., Ex. B.)

Nevertheless, defendants’ practice is to use isolas a form of
punishment and to isolate vulnerable youth in béproviding adequate
supervision and protection. Isolating wards wherytcomplain about harassment
Is not reasonably related to the legitimate neddseoinstitution, constitutes

punishment and is out of step with professionalddads. (Perrin Decl. Ex. |
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(Ohio Expert Report) 18-19, Ex. J (CYA Report)) eTl¢donditions of plaintiffs’
isolation highlight its punitive nature.

In October 2004, in response to C.P.’s complaifhitdhase, defendants
socially isolated C.P. for months. When C.P. watsim her single cell, she was
instructed not to have anything to do with the nvededs — not to sit, speak, look
at, or interact with them in any way. (C.P. D&cB8.) When C.P. was returned to
HYCF in August of 2005, Defendants placed C.Poiitary confinement for six
consecutive days. She was under surveillance @6leoday, and was not
permitted letters, writing instruments, radio, elevision, or to interact or socialize
with any other wards.Id. 11 38-46.) She was let out of the cell for ontg dour
each day to wash, to eat, and to engage in reaneatd. 11 54-55.)

In August 2004, J.D. informed defendants that he b&ng subjected to
near-constant harassment because of his percaxadlrientation. (J.D. Decl
1 9.) Defendants responded, not by addressingataessment, but by placing J.D.
in an isolation cell for a week until, starved farman interaction, J.D. asked to be
returned to his module. While J.D. was in theatioh cell, he was prevented from
making any phone calls or writing any letters, atal one hour of solo
recreational time and one shower per day, and was @nly a Bible and one

additional book to read. (J.D. Decl. at 1 34-3&dditionally, R.G. was
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repeatedly threatened with isolation based on YQ@@sipproval of her sexual
orientation. (R.G. Decl. 1 13.)

In light of the well-known adverse psychologicatigrhysical effects of
isolation on children, neither administrative comesce nor protecting children
from harassment and abuse is sufficient to waeat@nded isolationSee
Milonas 691 F.2d at 942-48ell, 441 U.S. at 539. Defendants’ use of isolation,
and threats of isolation, were clearly punitivanature as there is no safety,
rehabilitative, or other legitimate institutionalnpose for defendants’ use of
prolonged periods of confinement in isolation cebBell, 441 U.S. at 539.
Defendants may not constitutionally punish theimstof harassment with
isolation simply because doing so is cheaper oemonvenient than providing
adequate staffing, supervision or training.

Finally, even if isolation of innocent victims oaAtassment were reasonably
related to some legitimate institutional purposfeddants’ practices are, at best,
an excessive response to legitimate safety neethe afistitution. Such isolation
Is completely inconsistent with professional staddand plainly “amounts to
punishment,” in violation of the Due Process ClauBell, 441 U.S. at 535. It may
have been more convenient for defendants to isdl&xeand C.P. than to address
the underlying harassment, but convenience cansbfyj such departure from

professional standards and imposition of punishment
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Defendants’ failure to correct the foregoing defimies and to intervene, in
the face of repeated complaints about anti-LGBTsakand improper use of
isolation, directly contributed to plaintiffs’ injies and threatens continuing injury.
See Redma®42 F.2dat 1446 (supervisory liability exists even withowert
personal participation in the offensive act if smmory officials implement a
policy so deficient that the policy itself is a velation of constitutional rights and
Is the moving force of the constitutional violatjorDefendants’ failure to take
even minimal steps necessary to ensure a reasosefBlgnvironment and to
refrain from punitive isolation cannot be explairn®dany legitimate governmental
interest, departs substantially from professiote@ards, and threatens to again
subject plaintiffs to unconstitutional conditiortsH CF.

IV.  PLAINTIFFS ARE LIKELY TO SUCCEED ON THEIR EQUAL
PROTECTION CLAIM

To establish an equal protection violation und&®83, “plaintiffs must
show that defendants, acting under color of state discriminated against them
as members of an identifiable class and that tberidhination was intentional” or
that defendants “acted with deliberate indifferehdélores v. Morgan Hill
Unified Sch. Dist.324 F.3d 1130, 1134-35 (2003). Deliberate indefee is
established when officials “respond[] to known plearassment in a manner that is
clearly unreasonable.ld. at 1135. Whild=loresconcerned the failure to protect

students from harassment at school, the same poptattion principles apply to
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the failure of other state actors to protect ydubim harassment, including those in

a juvenile correctional facility.

To survive rational basis review, defendants’ dmporation must at least
“pbear a rational relationship to an independentlagdimate [governmental
purpose].” Romer v. Evans$17 U.S. 620, 631 (1996)In Flores,the Ninth
Circuit held that a school district’s discriminatdailure to investigate complaints
of anti-LGBT harassment and to train staff and stisl to improve the hostile
climate did not rationally advance any legitimategrnmental interest. The court
concluded, “we are unable to garner any rationsis@r permitting one student to

assault another based on the victim's sexual @iemt, and the defendants do not

! Although many constitutional challenges to caiie@l facility policies are

subject to the test articulatedTarner v. Safley482 U.S. 78, 89-90 (1987), the
Supreme Court recently explainedJohnson v. California, U.S. 125 S. Ct.
1141 (2005), that it applie§ trners reasonable-relationship testly to rights

that are “inconsistent with proper incarceration.” The right not to be
discriminated against based on one’s race is not a right that need necessarily
be compromised for the sake of proper prison acstnation.” Id. at 1149
(emphasis added). The same principle applies hdogeover, ifTurnerdoes not
apply to pretrial detaineesee Demery378 F.3d 1028-29t should not apply to
incarcerated juveniles.

In any event, the outcome is the same uidener, for it is not meaningful
to ask “whether there are alternative means ofagsiag the right” to equal
protection from harassment. 482 U.S. at 90. Ti@act on staff, other wards and
HYCF resources of accommodating the right to equatiection from harassment
can only be salutarySee id And obvious, easy alternatives are availal3ee id
2 Plaintiffs will provide supplemental briefing ongtlappropriate level of
scrutiny should the Court consider it necessarngsolve that open question.

sf-2010414 26



offer us one.” 324 F.3d at 1138 (quotiNgbozny v. Podlesng2 F.3d 446, 458
(7th Cir. 1996)).

As in Flores,the plaintiffs here are “members of an identifiatli@ss for
equal protection purposes” because they allegeihs@tion based on their actual
or perceived sexual orientation, gender identity sex. 324 F.3d at 1134-35.
Plaintiffs are likely to succeed on the meritstdit equal protection claim because
(1) defendants intentionally discriminated agathetm and acted with deliberate
indifference in failing to address anti-LGBT hamasst and sex-stereotyping by
staff and other wards, and (2) the discriminati@swot rationally related to a

legitimate governmental interedd. at 1137.

A. Defendants’ Differential Treatment of LGBT Plaintiffs and
Failure to Take Adequate Remedial Measures to Addiss Anti-
LGBT Harassment Support Preliminary Findings of Intentional
Discrimination and Deliberate Indifference

In Flores,student plaintiffs who were harassed at schooldasdheir
actual or perceived sexual orientation defeatedsany judgment by presenting
evidence that school officials had failed to endoanti-harassment policies when
presented with complaints of anti-gay harassm884 F.3d at 1136. In that case,
plaintiffs’ evidence showed that teachers and adthtnators “failed to stop name-
calling and anti-gay remarks” and “responded wiiddiequate disciplinary action

to physical abuse.ld. at 1132. The Ninth Circuit concluded that evideate
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administrators’ failure to investigate complaintdharassment, to discipline
harassing students, and to take further action shetents continued to complain
of a hostile environment could support a findinglefiberate indifferenceld. at
1135-36;see also Schroeder v. Maumee Bd. of EQ96,F. Supp. 2d 869, 871,
875 (N.D. Ohio 2003).

In addition, plaintiffs presented evidenceHlioresthat the school district
had failed to train teachers, students and cammmstons about harassment based
on sexual orientation. 324 F.3d at 1136. Althotlghschool district had
conducted training about sexual harassment, tlfietistening “was limited and did
not specifically deal with sexual orientation disanation.” Id. Moreover,
despite defendants’ awareness of anti-gay hositlitiieir schools, they
inadequately conveyed their anti-harassment pslidestudentsid. The Ninth
Circuit held a jury could find “that there was amvmus need for training and that
the discrimination the plaintiffs faced was a higptedictable consequence of the
defendants not providing that trainingld.

Plaintiffs’ showing here goes well beyond that présd inFlores. Here,

defendants intentionally and overtly discriminaggginst plaintiffs, including by:

(1) Subjecting plaintiffs to anti-LGBT harassmemtdtaff and
supervisory personnel. Defendants called all tpiamtiffs anti-
LGBT names, told R.G. she is “disgusting,” “badtam“sinner”
because she is gay, made humiliating sexual refesstio R.G.,
told C.P. not to act like a girl and threateneduoher hair, told
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(2)

3)

(4)

(5)

C.P. that she could stop the harassment by nogj bbe&insgender,
threatened to send R.G. and C.P. to the boys'ditlee facility,
and eventually did place C.P. with the boys. (RDécl. {1 9, 10,
13, 15; C.P. Decl. 1Y 19-21, 28, 31; J.D. Decl. §; Bidwell Decl.
19 23, 31, 43, 46.)

Encouraging and facilitating a dating relatiopsbetween R.G.’s
girlfriend, T.R., and a male ward, including by giag notes
between them, while telling R.G. that her relatlopswith T.R. is
“disgusting,” that she should let T.R. go to hava@mal” life,
and that “this ‘I love you’ shit [between R.G. ahdR.] has got to
stop. . . . If we wanted you to have relationshyexd bring the
boys over,” and attempting to break up their relahip by
showing R.G. a note from T.R. to the male ward,ltesy in R.G.
and T.R.’s suicide attempts.

Investigating other complaints made in the sewf Mr. Haina’'s
investigation but failing to investigate or respdadR.G.’s
complaints to Mr. Haina of anti-gay harassmenbaarty of the
many complaints filed by plaintiffs or on their ladhby medical
staff.

Punishing J.D. and C.P. by putting them inasoh rather than
disciplining harassing staff and wards.

Disciplining R.G. and T.R. for saying “l lovey” to one another
and prohibiting them from talking, writing or sidimg to one
another while permitting heterosexual wards anfi sidalk
graphically about their sexual relationships.

Overwhelming evidence demonstrates that this daigoatory treatment was

motivated by defendants’ disapproval of plaintifstual or perceived LGBT

status.See Nabozn@?2 F.3d at 457.

In addition, plaintiffs are likely to succeed basedtheir showing that

defendants were “clearly unreasonabkgres,324 F.3d at 1135, when they
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turned a blind-eye to pervasive and egregious $ephgsical and verbal peer and
staff harassment, failed to respond to complanmuis fplaintiffs and medical staff,
failed to discipline the perpetrators, failed tetitute universal policies and
procedures for protecting wards or specific poi@ad procedures for protecting
LGBT wards, failed to train staff and ward regagdguch policies, told plaintiffs
that the harassment was their fault, and punighedittims by subjecting them to
isolation. See Nabozn@?2 F.3d at 460 (citing failure to take action again
perpetrators and rearrangement of victim’s scheufeinimize exposure to

offending students as evidence of deliberate iadkfice).

B. Defendants’ Discrimination and Failure to Address FHarassment
Based on Sex Stereotypes Establish Deliberate Inféifence

Sex stereotyping is a form of sex discriminatiohgtier the claim is for
disadvantage based on sex stereotyges Price Waterhouse v. Hopkid90 U.S.
228, 239-40, 251 (1989), or harassment based osteeotypessee Rene v.
MGM Grand Hotel, Inc.305 F.3d 1061, 1068 (9th Cir. 2002) (en bahighols v.
Azteca Rest. Enters., In@56 F.3d 864, 874 (9th Cir. 2001) (calling ptdirishe”
and mocking him for “walking and carrying his tréiige a woman™ constituted
sex discrimination under Title VIl because it refled defendants’ belief that

plaintiff “did not act as a man should act”).
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Transgender people have an equal right to proteftoon discrimination
based on sex stereotypin§ee Schwenk v. Hartfqrd04 F.3d 1187 (9th Cir.
2000);Barnes v. City of Cincinngtd01 F.3d 729, 737 (6th Cir. 2005) (citation
omitted) (“Sex stereotyping based on a person’sigenon-conforming behavior
Is impermissible discrimination”Kastl v. Maricopa Cty. Cmty Coll. DistNo.

Civ. 02-1531-PHX-SRB, 2004 WL 2008954, at *2 (DiZAdune 3, 2004) (“The
presence or absence of anatomy typically assocratbch particular sex cannot
itself form the basis of a legitimate employmentid®n”). Although the
preceding cases involved statutory provisionsy ttegisoning is equally applicable
to plaintiffs’ constitutional challenge because flwent they establish — that
harassment based on sex stereotyping discrimibates] on sex — stems from the
concept of sex discrimination itself.

R.G., J.D. and C.P. all present evidence of staffvaard harassment based
on sex stereotyping, including calling J.D. a “hitand a “wahine,” [woman]
repeatedly referring to R.G.’s feelings and nonuséxonduct as “butchie” “and
mistreating C.P. in innumerable ways based onatgres about how boys and
girls should act, dress, speak and identify. @d3.been required to wear boys’
clothing and denied a bra despite her need forlwmajliated and told not to put

up her hair or play with the other girls, told tisae is “really a boy,” and forced to
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live with the boys or in isolation. These acti@asised plaintiffs severe physical
and emotional harm.

Moreover, in light of defendants’ facilitation aedcouragement of a
different-sex dating relationship between R.G.1#figend and a male ward, R.G.
is likely to succeed in challenging the discrimorgtrestrictions prohibiting her
from talking or writing to her girlfriend and peimhg her for expression of her
feelings for her girlfriend.See Police Dept. of City of Chicago v. Mosk§8 U.S.
92 (1972). InWhitmire v. Arizona298 F.3d 1134 (9Cir. 2002), the Ninth Circuit
found no “common-sense connection” between a réguléhat applied more
restrictive rules for displays of affection betweagay inmates and their same-sex
visitors than for othersSee298 F.3d 11461136. Similarly permitting wards to
engage in different-sex relationships with otherdsaat HYCF and to talk
graphically about sexual activity while attemptiogoreak up R.G.’s same-sex
relationship and penalizing her for saying “I loxau,” violates equal protection.

C. Defendants’ Discrimination Is Not Rationally Relatal to Any
Legitimate Governmental Interest

As in Flores,it is hard to imagine any government interest fergla by
permitting rampant anti-LGBT harassment and serestgping at HYCF.
Defendants both abused plaintiffs themselves ailetifteo take remedial measures
to address severe harassment by other wards. ¥Vimonjunction requiring

prompt remedial action, plaintiffs will continue lige in fear because they
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reasonably expect, based on past experience abaeisor later they will be sent

back to HYCF.

V. PLAINTIFFS ARE LIKELY TO SUCCEED ON THEIR
ESTABLISHMENT CLAUSE CLAIM

State officials preaching to wards from the Bilhel anaking negative
religious pronouncements about homosexuality vollae First Amendment’s
Establishment Clause, as does defendants’ pradftiéowing only Bibles in
wards’ cells, because such practices have the mpgible purpose and effect of
endorsing religion. YCOs and other staff prosesdito R.G. regarding their
religious beliefs, condemned R.G.’s sexual oriemtalbased on a particular
religious denomination’s doctrine, and allowed eading material or personal
items other than a Bible in wards’ cells. (R.GcD§ 9, 10 ; C.P. Decl. | 25;
Perrin Decl. 1/8-9.) The religious views assebgd® COs and other HYCF staff
represent both a preference for religion and a whamational preference, as there
are many religious denominations that do not comdeamosexuality and that
welcome LGBT members and officiants.

Modern Establishment Clause jurisprudence centethree tests: (1) the
three-prong test frorhemon v. Kurtzmgm03 U.S. 602, 612-13 (1971); (2) the
endorsement test fro@ounty of Allegheny v. ACLY92 U.S. 573, 593 (1989);

and (3) the coercion test frooee v. Weismarb05 U.S. 577, 580 (1992). The
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Court may grant relief upon a finding that defertdaactions violate any of the
three testssee, e.gNewdow v. United States Con828 F.3d 466, 487 (9th Cir.
2002),rev'd on other ground<€lk Grove Unified Sch. Dist. v. Newdadsd2 U.S.

1 (2004), because defendants frankly endorse amgtrajigious views and attempt
to coerce wards to conform to those views, and tfellenged actions have no
secular purpose.

“The Establishment Clause, at the very least, ithgovernment from
appearing to take a position on questions of mligibelief,” or “conveying . . . a
message that a particular religion or belief iofad or preferred.” (emphasis
omitted). County of Allegheny192 U.S. at 593-94.

Endorsement sends a message to nonadherentseyatr¢houtsiders, not

full members of the political community, and an@opanying message to

adherent_s that they are insiders, favored memliene golitical

community.

Id. at 625 In the juvenile corrections context, where governnhpmower is at its
apex, and youth are in the process of forming tleintities (Ryan Decl. Ex. B.),
endorsement of anti-gay religious views also s¢helsnessage to LGBT wards
that they are outsiders who can be subjected tridimation without
repercussions, not only by other members of thenmonity but by the government

itself. (R.G. Decl. {5 (“ believe God says coaseyou are, so | am who | am.

When Aunty Lani kept preaching to me about her-gati beliefs, which conflict
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with mine, | . . . kept asking myself why | coultibe normal like Aunty Lani
said.”); Bidwell Decl., § 16, 17.)

In Canell v. Lightner143 F.3d 1210, 1214 (9th Cir. 1998), the NinthcQit
considered an adult prisoner’s Establishment Clalsm and held that a practice
of condoning or failing to prevent known proselyi or religious indoctrination
by prison staff would violate the EstablishmentuSk, but that plaintiff in that
case failed to make the requisite factual showidg.(“state policy need not be
formal, written, or approved by an official bodydaoalify as statsponsorshipof
religion”). Plaintiffs have presented evidence of just suctaatjge here, easily
satisfyingCanell In Canell,officer training taught that preaching would
unlawfully infringe rights of inmates, there wadyane preaching employee, who
was on duty for only 18 days and who was transflieafeer plaintiff complained,
and there was no evidence that preaching was gterawf the facility or that
supervisors endorsed preachird. In contrast, HYCF's lack of appropriate
operating policies, procedures and training periviZ©s to enforce informal
policies and practices based on their individubdjieus views (DOJ Report 3-4.),
several preaching YCOs singled R.G. out for congarsand, most importantly,
supervisory defendants knew about these policidgearctices (Bidwell Decl. Ex.
F, 5/12/05 letter; Perrin Decl. Exs. E-G), andfiedi and endorsed them by

ignoring complaints or taking inadequate stepsréwent further violation. (R.G.
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Decl. 1 28; C.P. Decl.  39-41.) Moreover, Essdivshent Clause jurisprudence is
especially protective of youth, recognizing thagtlare particularly susceptible to
religious indoctrination.See Lee v. Weismas05 U.S. 577, 592 (1992). .

VI.  PLAINTIFFS ARE LIKELY TO SUCCEED ON THEIR ACCESS TO
COUNSEL CLAIM

The right of access to the courts is protectedusymrocess and equal
protection see ex parte HylB12 U.S. 546, 551 (194Wurray v. Giarratang 492
U.S. 1, 6 (1989), and requires that prisoners fueddd “a reasonably adequate
opportunity to present claimed violations of fundertal constitutional rights to
the courts.”Bounds v. Smitld30 U.S. 817, 825 (197 ®yerruled in part on other
grounds 518 U.S. 343, 354 (1996). Prison officials musth eliminate undue
barriers to inmate access and “shoulder affirmativieggations to assure all
prisoners meaningful access to the courtd.” at 824 (holding provision of
adequate libraries or adequate assistance froromeetsained in the law would
satisfy constitution and suggesting facilities ddaxplore involvement of
volunteer or legal services attorneys, law studentsate paralegals, or public
defendersy. For juveniles, courts have held that meaningéekas to the courts
requires access to counsel to allow children terasolation of their civil rights

related to their incarceratiorsee John L. v. Adan69 F.2d 228, 237 (6th Cir.
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1992);Cornett v. Donovargl F.3d 894, 898 (9th Cir. 199%ami v. Fauver82
F.3d 63 (3rd Cir. 1996).

HYCEF violates the basic principle that states matyarect barriers to or
intentionally interfere with access to the courthaut a legitimate penological
purpose.See Lewis v. Casgyl8 U.S. 343, 361 (1995). In light of the scadhi
reports concerning the unconstitutional and ungulyitive living conditions
endured by the wards at HYCF for yedds, Exs. 1, 2, HYCF's efforts to block
wards’ access to counsel to assist them in chatigritge conditions of their
confinement patently violates their right of accesthe courts.

Despite being on notice for years that HCYF is kit access to the
courts, defendants have failed to adopt a poliay émsures that wards have
meaningful access. (FAC, Ex. A, 23.) Moreovefeddants have obstructed
attempts by the ACLU of Hawaii and other counsehtk with wards concerning
their conditions of confinement. For example, sittte ACLU of Hawaii issued
its Report in 2003, HYCF began requiring writtemsent of parents and guardians
to allow the wards to speak with the ACLU concegtine conditions, policies and
practices at HYCF. (Perrin Decl. 1 12.) Addititpefollowing the release of the

DOJ Findings Letter in August of 2005, Defendantshfer limited access to the

s HYCF does not have law library at all, nor dogsrdvide wards with any
other form of legal assistance from volunteer galeservices attorneys, law
students, or paralegals. (Perrin Decl. § 11.)
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wards. During the week of August 15, 2005, the AQkceived a message from
plaintiff C.P., but Defendant Tufono-losefa refusedonsent to an ACLU visit
stating, “I have been directed that all requesteémsent to see the kids must now
go directly to the Attorney General’s office.” (Aa Decl.  13.) During the week
of August 15, 2005, two other wards, including pldi R.G., requested
permission to call the ACLU. R.G’s social workemded this request stating, “No,
| can’t. There is a lot of shit going down riglivn,” (R.G. Decl. T 43) an apparent
reference to the recent ACLU and DOJ investigations

Defendants’ denial of access to counsel frustridesight to meaningful
access to the courts. Because the wards are jesgetiiey have little experience
with the legal system and for many, their sentemacegelatively short in nature.
Plaintiffs seek to protect visits and access tmseuwhile they are confined at
HYCF or in placements dictated by HYCF.
VIl.  PLAINTIFFS ARE THREATENED W ITH IRREPARABLE HARM,

THE BALANCE OF HARDSHIPS TIPS SHARPLY IN PLAINTIFFS

FAVOR AND A PRELIMINARY INJUNCTION IS IN THE PUBLIC
INTEREST

An “alleged constitutional infringement will oftexlone constitute
irreparable harm."Monterey Mech. Co. v. Wilsph25 F.3d 702, 715 (9th Cir.
1997). Absent injunctive relief, plaintiffs aredlatened with irreparable harm in
the form of unconstitutionally unsafe conditionanjive isolation, discriminatory

treatment and religious indoctrination.
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The balance of hardships tips sharply in plairitiisor, for defendants
cannot seriously claim they will be harmed by gangtion that requires them to
take appropriate measures to ensure ward safetioaefrain from punitive
isolation, whereas plaintiffs have been driverh® Itrink of suicide by the abusive
environment at HYCF.

Finally, protection of constitutional rights is ampelling public interesgee
United States v. Raing362 U.S. 17, 27 (1960), and “weighs heavily ia th
balancing of harms, for the protection of thosétsgs not merely a benefit to
plaintiff but to all citizens.”Int’'| Society for Krishna Consciousness v. Kearnes

454 F. Supp. 116, 125 (E.D. Cal. 1978).

vill.  NO SECURITY SHOULD BE REQUIRED.

Waiver or imposition of a minimal bond is appropeiander Fed. R. Civ. P.
65(c) where, as here, a public interest organimas@nforcing public rights on
behalf of plaintiffs with limited resource®arahona-Gomez v. Rent67 F.3d
1228, 1237 (9th Cir. 1999). If defendants ultinhatee found to have been
wrongly enjoined, any award of costs will be minimRIaintiffs request that the
Court set the bond amount at zero, or, in therstere, set a minimal bond of no

more than $100.00.
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CONCLUSION

For the foregoing reasons, plaintiffs’ motion shibhé granted.
DATED: Honolulu, Hawaii, October 3, 2005.
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